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TORT AND ABSOLUTE LIABILITY — SUGGESTED 
CHANGES IN CLASSIFICATION 


III 


HE field for a doctrine depending on the extra-hazardous 

character of the undertaking ‘“‘is narrow at the best; the 

line between the danger which calls for care and the ‘extra’ hazard 
is hard enough to draw.” ! 


“While it is difficult to frame an affirmative definition of extra hazard, 
it is safe to assert (negatively) that certain circumstances do not constitute 
a test of extra hazard. The test of extra hazard is not merely that there 
is a possibility of serious harm resulting. That is true of all occupations. 
Nor merely that there is a probability of harm resulting from an occupa- 
tion, unless it is conducted with reasonable care. That, again, is true 
of occupations in general.” ? 


There are, as yet, no unanimously approved rules or criteria 
whereby to determine whether a particular user or act falls under 
this head of acting at peril. The highest English court some fifty 
years ago, in Rylands v. Fletcher,’ undertook to lay down the 
so-called Blackburn Rule. 

Before stating this rule, or considering its correctness, it should 
be said that, according to the weight of modern authority, it was 
unnecessary in that case to decide whether the defendants could 





1 Professor E. R. Thayer, 29 Harv. L. Rev. 811. 

2 27 Harv. L. REV. 349, n. 15, giving further instances which do not constitute 
tests. 

3 L. R. 3 H. L. 330, 339-40 (1868). 
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be held liable irrespective of negligence. It would seem that the 
same result (judgment for plaintiff) could have been reached on the 
ground that the defendants were legally chargeable with negli- 
gence. True, the defendants personally were guiltless of negligence. 
But the engineer and contractors employed by them were negligent; 
and for the negligence of these persons the defendants were respon- 
sible. The duty resting upon the defendants in that case could 
not be discharged by delegating it to an independent contractor. 
(As to this last proposition there is some conflict, but the weight 
of modern authority is strongly in favor of it.) The view that 
Rylands v. Fletcher could have been decided on the ground of 
negligence is supported by Bishop, Street, Bohlen, and Pollock.‘ 


In Rylands v. Fletcher, the following formula, enunciated by 
Blackburn, J., in the Exchequer Chamber in 1866, was approved 
by the House of Lords in 1868: 


“We think that the true rule of law is, that the person who, for his 
own purposes, brings on his lands and collects and keeps there anything 
likely to do mischief if it escapes, must keep it in at his peril, and, if he 
does not do so, is prima facie answerable for all the damage which is the 
natural consequence of its escape.” ® 


Although the learned judge puts the qualification ‘ primé facie”’ 
before ‘‘answerable,” yet the context, and indeed the entire opinion, 
shows that he did not think that the so-called prima facie liability 
could be rebutted by proving that the defendant used all possible 
care. It is quite apparent that he thought of only two possible 
methods whereby defendants could escape liability, viz., “by 
showing that the escape was owing to the plaintiff’s default,” ‘or 
perhaps that escape was the consequence of vis major or the act 
of God.” 

Nothing can be more general or sweeping than the word “‘any- 
thing” standing alone. Here it is qualified or limited only by the 
words “‘likely to do mischief if it escapes.”” Notice what this rule 
does not contain. The application of the rule is not restricted to 





‘ BisHop, Non-Contract Law, § 839; 1 STREET, FOUNDATIONS OF LEGAL LIABIL- 
ITY, 62,63; Professor Bohlen, 59 U. Pa. L. REv. 299, n. 2; Pollock’s Editorial Preface 
to 143 REVISED REPoRTS v, vi. Pollock adds: ‘Moreover the case was of the class 
where ‘res ipsa loquitur.’ ” 

5 Blackburn, J., L. R. 1 Exch. 265, 279 (1866), approved in L. R. 3 H. L. 330, 
339-40 (1868). 
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anything “likely to escape,” or to anything “having a tendency to 
escape of itself,” or to ‘“‘a substance likely to escape despite the 
utmost care to confine it.” Nor is absolute liability limited to “un- 
usual and extraordinary uses which are fraught with exceptional 
peril to others.”’ It is not required that the thing brought upon 
the land should be some article which owners are not accustomed 
to bring on their land. The rule makes no exception as to things 
reasonably necessary to the ordinary beneficial use and enjoyment 
of the land.® 

It should, perhaps, be mentioned here that Lord Cairns, while 
indorsing Blackburn, gave also a test of his own, which is briefly 
referred to in the note below.’ 

The Blackburn Rule has not met with universal and cordial 
approval by English lawyers. 

In the Preface to the fourth edition of Salmond on Torts (dated 
November, 1915), the learned author, speaking of cases of absolute 
liability for accidental harm, says: 

“, . The scope and limits of these exceptional rules still remain 
covered with doubt and darkness. This is more especially so with the 





6 Some jurists, who have undertaken to state the principle upon which cases like 
Rylands v. Fletcher rest, have put the requirements much higher than in the Black- 
burn test. Thus, Knowlton, J., in Ainsworth v. Lakin, 180 Mass. 397, 399 (1902), 
uses the expressions “things which have a tendency to escape, and do great damage’’; 
“unusual and extraordinary uses of property”; “unwarrantable and extremely danger- 
ous uses of property.” So Dr. Kenny, in the headnote prefixed to Rylands 2. Fletcher, 
in his CASES On Torts, p. 600, asserts that the landowner is liable for the escape of 
“any extraordinary source of danger which he has brought upon his land.” 

In Rickards »v. Lothian, [1913] A. C. 263, 280, Lord Moulton, in deciding “that 
the present case does not come within the principle laid down in Fletcher ». Rylands,” 
says: “It is not every use to which land is put that brings into play that principle. 
It must be some special use bringing with it increased danger to others, and must not 
merely be the ordinary use of the land or such a use as is proper for the general benefit 
of the community.” 

7 Rylands v. Fletcher, L. R. 3 H. L. 330, 339 (1868). It has sometimes been under- 
stood that the Cairns test was intended as a substitute for the Blackburn test, but 
Professor Bohlen thinks that Lord Cairns then intended to lay down a rule “as to 
how far acts, prima facie actionable, may be justified because done by the defendant 
in the course of his use of his land for his own purpose.” See 59 U. Pa. L. REv. 302- 
04. The Cairns test is that of natural or non-natural use of his land by the defendant. 
Lord Cairns appears to describe a non-natural use as a use “for the purpose of intro- 
ducing into the close that which in its natural condition was not in or uponit.” Taking 
the term “non-natural user”’ as interpreted by Lord Cairns, the test has been subjected 
to very destructive criticism. The criticisms of Doe, J., in 53 N. H. 442, 448 (1873), 
have never been satisfactorily answered. See also SALMOND, Torts, 4 ed., 225, 229, 
n.15, and Mr. Gest, 33 Am. L. REG. (N. S.) 101-04. 
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rule established by the decision of the House of Lords in Rylands v. 
Fletcher in 1866 (1868?). No decision in the law of torts has done more 
to prevent the establishment of a simple and uniform system of civil 
responsibility, and its true meaning and limitations remain to this day 
the subject of dispute and uncertainty.” 


Sir Frederick Pollock has frankly said that he does not “‘like”’ 
Rylands v. Fletcher,’ and that the rule in that case “seems need- 
lessly harsh.”® In his draft of an Indian Civil Wrongs Bill, section 
68, he proposes a provision, that a person keeping dangerous things 
is bound to take all reasonably practicable care to prevent harm, 
and is liable as for negligence to make compensation for harm, 
unless he proves that all reasonable practicable care and caution 
were in fact used. In his work on Torts,’ he says: 


““ . . one does not see why the policy of the law might not have been 
satisfied by requiring the defendant to insure diligence in proportion to 
the manifest risk, . . . and throwing the burden of proof on him in 
cases where the matter is peculiarly within his knowledge.” 


He also regrets that he cannot concur in certain views of Mr. 
Salmond, which would prevent the application of Rylands v. 
Fletcher to any case except that of actual negligence.” 

“The extent of the exceptions made in later decisions shows”’ 
that the rule in Rylands v. Fletcher ‘‘is accepted with reluctance.” ” 

In later cases ‘‘there has been a manifest inclination to discover 
something in the facts that took the case out of the rule.” ® 





8 25 L. QUART. REV. 321. 

® PoLLock, Torts, 6 ed., 623, n. (s.). 

© to ed., p. 511. 

1 See Pottock, Torts, 10 ed., 511 n. (m.), and Editorial Preface to 143 
REVISED REPORTS V, Vi. 

” PoLLock, Torts, to ed.,671,n. (s.). It has been decided that the rule in Rylands 
v. Fletcher does not apply to damage of which the immediate cause is the act of God 
(or vis major). Nichols v. Marsland, L. R. 10 Exch. 255 (1875); 2 Exch. Div. 1 (1876). 
It has also been held not to apply “where the immediate cause of damage is the act 
of a stranger.”” Box v. Jubb, 4 Exch. Div. 76 (1879). 

In 8 Harv. L. Rev. 389, Professor Wigmore says: “This sub-principle of ‘acting 
at peril,’ it must be added, has certain general limitations; and a special group of 
cases attempt to determine how far extraordinary catastrophes or the acts of third 
persons relieve from responsibility one who would ordinarily be ‘acting at peril.’ ” 
Compare Pottock, Torts, 6 ed., 475-76. 

'8 See PoLLock, Torts, 9 ed., 661, notes, and 503, n. (m.); PoLLock, LAw or Fraup 
IN BritisH INpIA, 53-54; E. R. Thayer, 5 Harv. L. REv. 186, n. 1; Lord Moulton, in 
Rickards v. Lothian, [1913] A. C. 263, 280-81. For a similar tendency in an American 








TORT AND ABSOLUTE LIABILITY 413 


The Blackburn test is rejected by what we consider the decided 
weight of American authority.“ 

This doctrine imposing, in exceptional cases, absolute liability 
for non-culpable accident — this holding that a man, in certain 
cases, acts at his peril — is regarded unfavorably by some of the 
best modern text-writers.” 


“Had the law been content to adopt the uniform principle that 
liability for accidental harm depended in all cases on the existence of 
negligence on the part of the defendant or his servants, most of the 
serious difficulties and complexities which now exist would have been 
eliminated. Unfortunately, however, for the simplicity and intelligi- 
bility of our legal system, it has been found necessary to recognize a 
number of cases of absolute liability, that is to say, liability for acci- 
dental harm independent of any negligence on the part of the defendant 
or his servants, and the scope and limits of these exceptional rules still 
remain largely covered with doubt and darkness.”’® 


Some jurists would require only due care under the circum- 
stances, a standard which would, of course, require care propor- 
tioned to the apparent risk, and thus would often, in fact, require 
great care. And while thus making negligence the basis of liability, 
they might impose upon the defendant the burden of proving care, 
as is done by Sir Frederick Pollock in his “ Draft of a Civil Wrongs 
Bill Prepared for the Government of India.’’”” 

This doctrine that a man, in certain cases, acts at peril and is 
absolutely liable for non-culpable accidents is, as we have already 
said, a survival from the early days when all acts were held to be 
done at the peril of the doer. When the courts, in more recent 
times, were gradually coming to adopt the doctrine that fault is 





state, where the earlier decisions were understood as having adopted the rule in 
Rylands ». Fletcher, compare City Water Power Co. v. City of Fergus Falls, 113 Minn. 
33, 128 N. W. 817 (1910), with Cahill v. Eastman, 18 Minn. 324 (1872), and Wiltse »v. 
City of Red Wing, 99 Minn. 255, tog N. W. 114 (1906). 

4 For very explicit decisions, see Losee v. Buchanan, 51 N. Y. 476 (1873); Brown 
v. Collins, 53 N. H. 442 (1873); Marshall v. Wellwood, 38 N. J. L. 339 (1876). See also 
Burpick, Torts, 2 ed., 447; Professor E. R. Thayer, 29 Harv. L. Rev. 814. Williams, 
J., in Gulf, Colorado & Sante Fe Ry. Co. v. Oakes, 94 Tex. 155, 158, 159, 58 S. W. 990 
(1900). 

16 See Pottock, Torts, 10 ed., 505, 511, 671, n. (s.); 1 STREET, FOUNDATIONS OF 
Lecat Liasitity, 84, 85. Compare BisHop, Non-Contract Law, §§ 1225, 1230; 
and 2 CooLey, Torts, 3 ed., 696-97, 706-08. 

16 SALMOND, TortTs, 4 ed., Preface, v. 

7 Article 68 (s.). See Pottock, Torts, 10 ed., 477-78. 
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generally a requisite element of liability in tort, the law on the 
subject of liability for negligence was not so fully developed as it 
is now. If the wide scope and far-reaching effect of the law of 
negligence had then been fully appreciated, it is quite probable 
that the courts would not have thought it necessary to retain any 
part of the old law of absolute liability for application in certain 
exceptional instances. 

There was ‘‘a time when the common law had no doctrine of 
negligence.” It has been said that, in the earlier stages of the law, 
“there is no conception of negligence as a ground of legal liability.” 

In Holdsworth’s “ History of English Law”’’* the author speaks of 
“the manner in which the modern doctrines of negligence have been 
imposed upon a set of primitive conceptions which did not know 
such doctrines.” Mr. Street says that the law of negligence ‘‘is 
mainly of very modern growth.” “No such title is found in the 
year books, nor in any of the digests prior to Comyns (1762- 
67).” 18 Sir Frederick Pollock says: ‘The law of negligence, 
with the refined discussion of the test and measure of liability 
which it has introduced; is wholly modern; . . .”™” Professor E. 
R. Thayer says “that law ” (the law of negligence) ‘‘is very modern 
— so modern that even the great judges who sat in Rylands v. 


Fletcher can have had but an imperfect sense of its reach and 


power.” ** “. .. the law of negligence in its present develop- 


ment is a very modern affair, rendering obsolete much that went 
before it.” * 

At the present time it is generally unnecessary, in order to do 
justice to a plaintiff, to adopt the doctrine of acting at peril.* 





18 Vol. 3, p. 306. 

19 ; STREET, FOUNDATIONS OF LEGAL LIABILITY, 182. 

20 27 ENCYCL. Brit., 11 ed., 66. 

21 29 Harv. L. REv. 805. 

2 Jbid.,814. Thedevelopment of the law of negligence was retarded by a tendency 
to hold a defendant liable on the ground of wrong intent, where the real fault was 
negligence. In such cases the intent was “presumed” by fiction of law. See 1 STREET, 
FOUNDATIONS OF LEGAL LIABILITY, 75, 78. 

% In some American cases the courts, while deciding in favor of the plaintiff, have 
cited and seemingly approved the Blackburn Rule in Rylands ». Fletcher. But in 
the great majority of these cases the facts did not call for an application of that rule, 
the defendant being liable on other grounds, frequently on the ground of his negligence. 
See Professor Bohlen, 59 U. Pa. L. REV. 433-37. 

We have already seen that by the weight of modern authority the decision for 
plaintiff in the case of Rylands v. Fletcher itself might have been based on negligence. 
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Professor E. R. Thayer says: 


“. ,. . the law has at its hand in the modern law of negligence the 
means of satisfying in the vast majority of cases the very needs which 
more eccentric doctrines are invoked to meet.” 


If the case is a meritorious one and proper emphasis is laid on 
the test of 


“due care according to the circumstances,’’ then “the theory of negligence” 
will generally be “sufficient to carry the case to the jury.” “How power- 
ful a weapon the modern law of negligence places in the hands of the 
injured person, and how little its full scope has been realized until re- 
cently, is well shown by the law of carrier and passenger. . . .”* 
“., . one does not see why the policy of the law might not have been 
satisfied by requiring the defendant to insure diligence in proportion to 
the manifest risk (not merely the diligence of himself and his servants, but 
the actual use of due care in the matter, whether by servants, contract- 
ors, or others), and throwing the burden of proof on him in cases where 
the matter is peculiarly within his knowledge.” * 


One argument for imposing absolute liability on the defendant 
is the supposed difficulty which the plaintiff lies under if he is 
obliged to prove defendant’s negligence. Professor E. R. Thayer?’ 
replies: 

“The difficulty is met by the doctrine of res ipsa loqguitur. It is, indeed, 
the very situation for which that doctrine exists. ” 8 


If the two rules of law — namely, (1) the doctrine of Rylands v. 
Fletcher as qualified by Nichols v. Marsland and Box v. Jubb, and 
(2) the rule prevailing where the Rylands test is rejected and the 
defendant’s liability depends on negligence — 


“be compared in their practical result, the difference between the two 
in the actual protection given by the law to the injured person is not 
very great.”?® “Such an intermediate ground no doubt exists; but it isa 
little space. How narrow it is can hardly be realized until the full scope 
of the modern law of negligence is recognized.” *° 





*4 29 Harv. L. REv. 815. 

% Tbid., 805. 

% PoLLock, Torts, 10 ed., 511. 

27 29 Harv. L. REv. 806-07. 

28 See his explanation of “the principles to which the phrase points,” p. 807. 
29 Professor E. R. Thayer, 29 Harv. L. REv. 808. 

30 Tbid., 804-05. 
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Professor Salmond, indeed, goes further and practically denies 
the existence of any “‘intermediate ground.” He maintains* that, 
under the limitation upon Rylands v. Fletcher, which is established 
by Nichols v. Marsland, a landowner is exempted from responsi- 
bility “when thereis no negligence at all upon the part of any one.” 


What is the present scope, or application, of the common law 
doctrine imposing absolute liability in exceptional cases of non- 
culpable accident? What is the tendency of the courts — to extend 
or to restrict its application? 

At the present time, in all countries where the common law pre- 
vails, we think it will be found that there are some instances of 
non-culpable accident where absolute liability will be imposed; 
some acts or uses which the courts will hold to be extra-hazardous 
and hence done at the peril of the doer. In many jurisdictions the 
test of liability will not be so broad as the Blackburn Rule. The 
line will be drawn in different places, varying with the particular 
country and with the particular date. Some cases will, at the 
same time, be held extra-hazardous in one country but not in 
another country. Thus the keeper of an elephant in England acts 
at peril; but not soin Burma.* And some cases will be held extra- 
hazardous in a country at an earlier date, but not so held in the 
same country at a later date.™ 

As to the present tendency of the courts: 

On the one hand, there is now a judicial tendency to extend (to 
recognize more fully) the obligation of using care; to call some 
conduct negligent which would not have been held so a century 
ago. 

On the other hand, there is a tendency to restrict or deny liability 





3t Torts, 4 ed., 233. 

#2 “Mr. Salmond . . . argues that Rylands v. Fletcher does not apply where there 
has been no negligence on the part of any one. I should be glad to think so if I could.” 
Str FREDERICK PoLtock, Torts, ro ed., 511, n. (m.). 

In the Preface to 143 Revisep Reports, Sir Frederick Pollock, after stating the 
objections to Mr. Salmond’s “ingenious thesis’’ relative to the application of Rylands ». 
Fletcher, says: “For my own part, as I have already said elsewhere, I should like 
Mr. Salmond to be found in the right. The difficulties, however, are great.” 

% Compare Filburn v. People’s, etc. Co. Ltd., 25 Q. B. D. 258 (1890), with Maung 
Kyaw Dun v. Ma Kyin, etc., 2 Upper Burma Rulings (1897-1901), Civil 570 (1900); 
s. c. 2 Ames & Situ, CASES ON Torts, ed. 1909, 548. 

% See 27 Harv. L. REV. 352-53, as to use of a steam boiler in New York in 1807 and 


1873. 
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in the absence of negligence or wrongful intention. Professor 
Wigmore,® speaking of the principle enunciated by Blackburn, J., 
in Rylands v. Fletcher, says: 


“., . the tendency may perhaps be said to be in many States to 
restrict to as few as possible the classes of situations to be governed by 
the principle. An example of the latter attitude is found in the masterly 
opinion of Mr. Justice Doe, in Brown v. Collins, 53 N. H. 442.” 


If there were no modern legislation which might indirectly 
influence the views of judges, we should be inclined to predict that 
there would be a gradual diminution in the number of cases where 
absolute liability is imposed on non-culpable defendants, and it 
would even be possible that ultimately courts might cease entirely 
to hold defendants liable in cases of non-culpable accident. 

But there is modern legislation, enacted almost wholly within 
the last twenty-five years, which may indirectly operate to check 
any further judicial tendency to exonerate in cases of non-culpable 
accident, and which, conceivably, may even cause courts to reverse 
the modern common law doctrine — that fault is generally requisite 
to liability. Much of this legislation is of the class usually described 
as Workmen’s Compensation Acts. These statutes create a duty 
on the part of employers to compensate workmen in many kinds 
of industry for accidental damage, irrespective of any fault on the 
part of their employers or their fellow servants. This legislation 
singles out workmen employed in an undertaking and constitutes 
them a specially protected class, while overlooking other persons 
damaged in the same accident whose claim stands on at least equal 
ground.” The result reached in many cases under this legislation 
is absolutely incongruous with the result reached under the modern 
common law as to various persons whose cases are not affected by 
these statutes. The theory underlying most of the statutes, the 
basic principle, is in direct conflict with the fundamental doctrine 
of the modern common law of torts.” The statutes show “a distinct 
revulsion from the conception that fault is essential to liability”; 





% 7 Harv. L. REv. 455, n. 3. 

%6 See four examples in 27 Harv. L. REv. 237-38. 

37 See ibid., 245-47. Under these statutes “there is a legal liability without fault, 
a liability much more extensive than that which grew out of the rule respondeat 
superior, qualified as that was by the fellow servant rule and the theory of assump- 
tion of risk.” Judge Swayze, 25 YALE L. J. 5. 
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a distinct reversion to the earlier conception, that he who causes 
harm, however innocent, must make it good.** 

Here is an incongruity between statute law and modern common 
law as to a matter where each applies to a large class of cases. 

Will this incongruity be permitted to continue permanently?*® 
What available methods are there for removing it? Is not one 
conceivable method this: by decisions of the courts, repudiating 
the modern common law of torts that fault is generally requisite 
to liability, and going back to the ancient common law doctrine 
that an innocent actor must answer for harm caused by his non- 
culpable conduct? What arguments can be urged to induce courts 
to make such a change? 

These questions have been discussed by the present writer more 
fully than is possible here in an article on “Sequel to Workmen’s 
Compensation Acts.” 



















What are the objects to be aimed at in arranging and classifying 
the law? # 

When is it expedient to make changes in existing classifications 
or in legal nomenclature? 

Some of the best modern writers assert that the object of classi- 
fication is practical convenience, not logical or scientific order, 
and that changes from the existing arrangement or nomenclature # 
should be made only for very weighty reasons. ‘‘The end sought,” 
it is said, “‘is a purely practical one”’; “not symmetry, elegantia, or 
logical order for its own sake.”’ The existing classification should 
















% The great majority of these statutes do not purport to apply only to extra- 
hazardous occupations. See 27 Harv. L. REV. 344-45, 348, 363. 

39 “Such inconsistencies must eventually lead to a change that will assimilate the 
rules of liability in the different cases.” Judge Swayze, 25 YALE L. J. 6. 

40 27 Harv. L. REv. 235, 344. Special reference may be made to pages 250, 251, 
363, first sentences on page 367, and last paragraph on page 368. 

41 As to the subject of classification, it has recently been said, “As a matter of 
fact there is a remarkable poverty in English legal literature of works dealing with 
the subject at all.” Mr. H. J. Randall, 28 L. Quart. REv. 304. “The legal litera- 
ture of England has many merits, but it is singularly deficient in orderly statements 
of broad principles.” 22 L. QuART REV. 100. “ English law possesses no received and 
authentic scheme of orderly arrangement. Exponents of this system have commonly 
shown themselves too little careful of appropriate division and classification, and too 
tolerant of chaos. Yet we must guard ourselves against the opposite extreme, for theo- 
retical jurists have sometimes fallen into the contrary error of attaching undue impor- 
tance to the element of form.” SALMOND, JURISPRUDENCE, 4 ed., Appendix iv, 481. 
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not be changed simply “‘to force a symmetrical grouping.” 4? Mr. 
Salmond says: 


“Tn the classification of legal principles the requirements of practical 
convenience must prevail over those of abstract theory. The claims of 
logic must give way in great measure to those of established nomen- 
clature and familiar usage: and the accidents of historical development 
must often be suffered to withstand the rules of scientific order.” “ 


Sir Frederick Pollock says: 


“Practical workers want to find things grouped not only, nor chiefly, 
in a logical order, but more or less nearly as they occur in practice; nor 
will any real or supposed propriety of logical division reconcile them to 
being constantly sent from one book to another. Law does not consist 
of a number of self-contained and mutually exclusive propositions 
which can be arranged in a rigid framework.” “ 


Closely akin to the question of changes in legal classification is 
the question of changes in legal nomenclature. Sir Henry Maine 
has said that ‘legal phraseology is the part of the law which is the 
last to alter.” All changes of phraseology involve temporary 
confusion. Hence they should not be made “for the mere sake of 
theoretical or philological accuracy.”“ But on the other hand, 
it is impossible to ignore “the enormous influence of terminology 
on thought.” ‘Loose definitions encourage loose conceptions.’’*” 
There are various subjects upon which great confusion exists and 
will continue to exist, unless and until more exact phrases are 
substituted for those in popular use. Thus Mr. Bower® gives 
a schedule of sixteen expressions in use in the law of defamation, 
“which are either meaningless, or incorrect, or misleading, or 
employed in a number of different senses.” 

Sometimes it is, upon the whole, expedient that new terms 
should be substituted for old ones. A compromise is occasion- 
ally attempted. The old term is retained, but a new meaning is 





See Terry, LEADING PRINCIPLES OF ANGLO-AMERICAN Law, § 582; Professor 
Wigmore, 8 Harv. L. REv. 377. 

48 SALMOND, JURISPRUDENCE, 4 ed., 481. 

“ 1 ENCYCLOP2DIA OF LAWS OF ENGLAND, 2 ed., Introduction, 3. 

MAINE, ANCIENT Law, 1 Eng. ed., 337-38. 

46 See BowER, CoDE OF THE LAW OF ACTIONABLE DEFAMATION, 487. 

"7 Ibid., Preface, ix, 487. 

% Page 489. 
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affixed to it. But this method is apt to result in great confusion 
and involves frequent and lengthy explanations. 

When changes are made in legal classification or nomenclature 
there is almost sure to be an uncomfortable transition period. Con- 
fusion and increase in litigation are likely to temporarily result 
“from the dislocation of established associations” and “the intro- 
duction of new technical terms.” Hence such changes ought not 
to be made upon slight grounds. But there are cases where there 
are weighty reasons for the change and where the result in the 
long run would be highly beneficial. Here the objection of tempo- 
rary inconvenience should not be allowed decisive force.” 


What changes from the old forms of classification and nomen- 
clature should now be made as to the general topics we have been 
discussing? Should any changes at all be made at the present 
time? 

It was said, earlier in this paper, that at the present time certain 
divisions should be recognized as now existing in the law as held 
by the courts. And an attempt has here been made, in a very 
general way, to mark out the boundaries of each division and to 
enumerate the leading subtopics or cases falling within each. But 
we have also recognized the possibility, not to say the probability, 
that the scope of one division (absolute liability) may be materially 
lessened, it being possible that the cases now classed under absolute 
liability for accident may be largely, if not wholly, transferred to 
the division where liability attaches only in case of fault. In such 
an event, the cases remaining under absolute liability for accident 
might constitute comparatively insignificant exceptions to the rule 
that fault is requisite to liability. 





4 Professor Terry, who in such cases is inclined to allow “very little weight” to 
“objections of novelty and strangeness and temporary inconvenience,” adds this 
limitation: ‘‘There may be errors and false classifications which have struck such 
deep root in our law that it would be better not to attempt to tear them up.” TERRY, 
LEADING PRINCIPLES OF ANGLO-AMERICAN Law, § 584, p. 613. 

50 We have here been speaking solely of absolute liability in cases of non-culpable 
accident. But this constitutes only one of the three classes of cases, heretofore usually 
grouped under Tort, where the law has sometimes imposed absolute liability in 
the absence of fault. The other two classes are: (a) Liability for non-culpable mistake; 
and (0) vicarious liability for the wrongful acts of others. (See ante, pp. 325, 326, 327.) 
Even if the courts should cease to impose absolute liability for non-culpable accident, 
there would still remain the above classes (a) and (6); and in cases of wide extent 
arising under these classes the courts are likely to continue to impose absolute liability. 
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If the law is in a transition state as to accident, why not post- 
pone attempts to reclassify or rearrange until the law has become 
finally settled on a new basis? Why attempt to classify or arrange 
in accordance with the law as now held by the courts if the existing 
law is not likely to be permanently adhered to? In view of the 
possibility of great changes, is it worth while to take time now to 
consider upon what system the law, as now held by the majority of 
courts, should be classified? 

We think that it is desirable; and for at least two reasons: 

1. Changes in the present law may be a long time in gaining a 
firm footing. 

2. To delay attempts to classify until the law is finally and 
forever settled would be to postpone eternally.” 

Those who regard the distinctions we have attempted to make as 
being intrinsically correct, and also as being of sufficient importance 
to justify some change from the old forms of classification and 
nomenclature, may differ as to the extent of the change and as to 
the method of expressing it. 

As to such changes in the classification of topics heretofore 
usually grouped under Tort, three systems (at least) can be 
suggested, each differing from the others as well as from the old 
method. 


System 1. Retain Torts as a general title. Include under it all 
cases heretofore grouped under that general head. But divide 
these cases into two distinct classes, each of which is to be discussed 





Under the class of non-culpable mistake, we think that the courts will continue to 
impose absolute liability upon one who intermeddles with tangible objects of prop- 
erty under a boné fide and non-negligent mistake as to the title. Under the head of 
vicarious liability, we think that the courts will continue to hold a master absolutely 
liable for the tortious conduct of his servant while the servant is acting in the course 
of his employment, although the master was in no fault as to the selection of the 
servant or as to the orders given to him. It is true that the intrinsic correctness of 
both the last-mentioned doctrines has been questioned; but without taking time or 
space to here discuss the matter, we venture the prediction that both doctrines will 
be adhered to by the courts. 

5t “The truth is, that the law is always approaching, and never reaching, con- 
sistency. It is forever adopting new principles from life at one end, and it always 
retains old ones from history at the other, which have not yet been absorbed or sloughed 
off. It will become entirely consistent only when it ceases to grow.”” HotmeEs, Com- 
MON Law, 36. 
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separately.” 1. Where liability is due to fault. 2. Where the 
court imposes liability notwithstanding the absence of fault.® 


System 2. Retain Torts as one of the general titles of the law. 
But include under it only cases where liability is due to fault. 

Use Absolute Liability as a distinct title, not as describing a 
mere division or class under Torts. Under Absolute Liability 
include (inter alia) cases heretofore usually classed under Torts but 
in which there was no fault. 


System 3. Reject altogether the term Tort as a general title in 
the law.* — 

Substitute the term General Rights, or Actionable Violations of 
General Right.» 

The phrase General Rights might be understood as including 
all rights which inhere in the community generally, whether such 
rights are available against all the world or only against certain 
determinate persons. ™ 

Divide Actionable Violations of General Rights into two classes: 





8 In the Introduction to HEPBURN, CASES ON TORTS, 21, 22, the learned editor 
divides Torts into two classes: 

(1) “Torts through Acts of Absolute Liability.” 

(2) “Torts through Acts of Conditional Liability.” 

(1) includes “Trespasses and Absolute Torts other than Trespasses.”’ 

(2) includes “Torts through Negligence and Torts through Acts of Intentional 
Harm.” 

88 Under System 1, how should we define Tort — how state the essential requisites 
to an action of tort? 

The definition would have to be in an alternative form, substantially as follows: 

There must be the infliction of damage on the plaintiff by reason of the conduct of 
the defendant. 

Either (1) where defendant’s conduct is culpable (other than a mere breach of 
contract), 

Or (2) in exceptional cases where, although defendant’s conduct is non-culpable, 
yet there are especial reasons of policy for imposing on defendant absolute liability 
for the results of his conduct. 

We have previously said that, according to the common definition of tort, the 
“damage” must be of a kind recoverable in a court of common law jurisdiction; and 
that in some cases the law will allow an action for infringement of right without actual 
pecuniary loss. 

& “| | . proscribe, expel, and banish the obnoxious term ‘Tort,’ as the title of 
thesubject.” Preface to 1 WiGMORE, SELECT CASEs ON ToRTS, vii. 

55 “Names enough could be found. Let us agree for the moment on ‘General 
Rights.’ ”’ WuicMorE, ubi supra. 

5 See ante, 252. 
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1. Where there is fault. 2. Where the court imposes liability 
notwithstanding the absence of fault. 


As to the comparative advantages and disadvantages of the 
three different systems just suggested. 

As to System 1. The two distinct classes are both placed where 
lawyers are now likely to look for them, viz., under the general head 
of Torts. Using System 1 does not require so radical or general a 
rewriting of existing textbooks as might be found desirable under 
System 2 or 3. It closely resembles, in substance, the classification 
of Mr. Salmond.* 

Per contra: The term Torts, when used to include Class 2 (under 
System 1), is a misnomer, and such use requires elaborate expla- 
nation. It gives the word Torts a meaning in law different from 
(indeed exactly contrary to) its meaning in popular speech. 

As to System 2. This system corresponds more nearly with facts: 
it does not use the word Torts in any extraordinary or strained 
meaning. But it might require a practitioner (when looking up 
the law of his case) to examine two treatises instead of one as 
heretofore; or, at least, to look into two different parts of a text- 
book to find what heretofore was contained in one part. It would 
render advisable much rewriting and rearrangement of existing 
textbooks, if, indeed, it did not require the preparation of two 
separate books where only one was used hitherto. 

As to System 3. By discarding altogether the term Torts we 
get rid of the troublesome question whether that term, if it were 
retained, should be used as a general title with its former wide 
scope, or whether it should be used as a limited title describing 
only a particular class. This system substitutes for Torts the 
phrase General Rights, which, though not a new term in law, is 
comparatively new, in this connection, as a leading title. Hence 
many practitioners might not understand what was here covered 
by this term, and might not look under this title to find the law 
of their case. System 3 may be thought more logical and clear-cut 
than System 1 or 2. But a long time might be required for the 
profession to get accustomed to the term (as a substitute for Torts), 
and there might be much confusion ad interim. 





57 Torts, 1 ed., Ch. 1, §§ 2, 3. 
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What advantage from adopting any one of the three systems, 
even System 1, the least radical, of the suggested changes? 

Even System 1 would 

(a) necessitate a more thorough examination of the essence of 
fault (7. ¢., in the legal sense) ; 

and (b) a more thorough examination of the reasons, the expe- 
diency, of sometimes adopting (imposing in certain cases), the strin- 
gent rule of absolute liability. 

Neither of these inquiries, neither a nor b, have yet been sub- 
jected to such a searching examination or analysis as their impor- 
tance demands. 

The probable result of close investigation would be: (1) to 
transfer some cases — some states of fact — from the class of ab- 
solute liability to the class of cases where liability must be founded 
on fault; and (2) to allow immunity in some cases, where liability 
has heretofore been imposed. 

Systems 2 and 3 would have the additional recommendation of 
using legal terms more nearly in accord with the meaning affixed 
to those terms in ordinary speech. This is desirable wherever 
practicable. The old law used tort in a sense quite different 
from its meaning in ordinary speech on non-legal topics. System 


1 still uses the word tort, as a general title, in a manner open 
to this objection. The subdivision of System 1 into classes removes 
to some extent, this objection; but that subdivision is, semble, 
inconsistent with the use of tort as a general title under which 
to include both classes. 


Which of these three systems are most likely to be adopted by 
legal writers, who agree that it is desirable to make some change 
from the old classification? 

The answer may depend upon the point of view of the individual 
writer, upon the immediate object which he is attempting to 
accomplish. The maker of an index-digest or the author of a text- 
book for handy use by practitioners may be more likely to adopt 
System 1. The author of a work on jurisprudence, or the framer 
of a draft of a general code, may be more likely to prefer System 2 
or 3 toSystem 1. If there were no existing system and classification 
and nomenclature were now to be considered for the first time 
some jurists might prefer System 3 to System 2. 
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Teachers of law may not agree among themselves as to what 
course to adopt.® | 

Those instructors who agree on the principle of a general scheme 
may differ widely as to how specific subjects should be treated in 
detail.°? Most teachers are likely to try experiments with their 
classes before settling upon a permanent method. One trouble- 
some matter may here be briefly alluded to. 

Assume that the instructor will take up one by one the different 
kinds of specific injuries heretofore grouped under torts and 
classified in the textbooks according to the sort of particular harm 
inflicted or the nature of the particular right infringed. Shall he, 
in dealing with each separate subject and before passing to another 
distinct subject, discuss both the question (1) when liability is 
imposed on account of actual fault, and the question (2) when the 
law imposes absolute liability in the absence of fault? Or shall he 
first go over the different kinds of specific injuries, considering solely 
(as to each) the question when liability is imposed on account of 
actual fault, and then, taking up for the first time the subject of 
absolute liability, go over again the different kinds of specific 
injuries and consider (as to each) when the law imposes absolute 
liability in the absence of fault? Or can some third method 
be devised which would be preferable to either of the above 
alternatives? 


As heretofore stated, the third class comprising cases of absolute 
liability is made up mainly of two sets of subjects. 

We have been considering only one of these divisions, viz., cases 
where recovery has heretofore been enforced in an action of tort, 
but where there is, in fact, no actual fault on the part of the 
defendant. 


58 Professor Wigmore, at the end of his essay on “The Tripartite Division of Torts,” 
says: “No opinion is expressed, it should be added, as to whether it is possible or 
desirable to teach the law of Torts to-day according to the above grouping.” 8 Harv. 
L. Rev. 210. And again, at the end of his “General Analysis of*Tort Relations,” he 
says: “The writer expresses no opinion as to whether it is possible or desirable to 
follow the above order of topics in conducting instruction in Torts.” 8 Harv. L. Rev. 
305: 

Professor Bohlen, in the Preface to his recently published CASEs ON THE LAW OF 
Torts, gives practical reasons why the editor of such a work should hesitate to reject 
entirely the popular method of arrangement, or to adopt a “very novel classification.” 
See Preface, iv. 

59 See Judge Holmes, 5 Am. L. REV. 4. 
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We now advert briefly to the other division, viz., cases where 
recovery has heretofore been enforced in an action of contract, 
but where there is in fact no real contract, only a fiction contract 
invented for the sake of allowing a remedy. 

Most of the cases in this division are usually grouped under the 
head of Quasi-Contract, an infelicitous term. The subtopics 
usually comprised under this general head are very numerous. 


‘Some of them have little in common with others,” and “in the past, in 
treatises upon the common law, they have generally been handled under 
diverse headings.” “During the period when the substantive law was 
controlled by the forms of procedure, they were classified as contractual 
or delictual in accordance with the form of action maintainable to enforce 
them.” 


Upon this subject of Quasi-Contract there are now two elaborate 
treatises, one by Professor Keener published in 1893, and another by 
Professor Woodward in 1913. The term, used in its broadest sense, 
applies ‘to all non-contractual obligations which are treated, for 
the purpose of affording a remedy, as if they were contracts.” © 
Keener and Woodward agree on the point which especially concerns 
us here. They both affirm that, in all the cases grouped under this 
head of Quasi-Contract, there is no genuine agreement or assent; 
and that the “cantract’’ heretofore alleged in the declaration is a 
pure fiction.” 


“The question naturally arises, why a classification productive of so 
much confusion was ever adopted. The answer to this question is to be 
sought, not in the substantive law, but in the law of remedies. 

“The only forms of action known to the common law were actions of 
tort and contract. If the wrong complained of would not sustain an 
action, either in contract or tort, then the plaintiff was without redress, 
unless the facts would support a bill in equity. 





60 Professor Corbin, 21 YALE L. J. 536. 

61 See WoopwarD, § 1. 

® See WoopwarD, § 4; KEENER, 5, 6; Marne, ANciENT Law, 3 Am. ed., 
332; Ames, Lectures ON LecaL History, 160; Judge Swayze, 25 YALE L. J. 4. 
“ . . the implied contract is a mere fiction, devised by the courts of law to enable them 
to do justice where justice is impossible on the strict conception of contract or tort. 

. we have come to allow a recovery where money ought to be paid ex aequo et bono 
upon the fiction of a contract that never existed.” Professor Corbin says the term 
quasi-contract “suggests a relation and an analogy between contract and quasi- 
contract. The relation is distant and the analogy slight. The differences are greater 
than the similarities.” 21 YALE L. J. 544. 
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“Although from time to time the judicial view of substantive rights 
broadened under the leavening effect of equity and other considerations, 
the broadening process did not lead to the creation of remedies sounding 
in neither contract nor tort. The judges attempted, however, by means 
of fictions, to adapt the old remedies to the new rights, with the result 
usually following the attempt to put new wine into old bottles. Thus, 
largely through the action of assumpsit, that portion of the law of quasi- 
contract usually considered under the head of simple contracts, was 
introduced into our law. 

“Tn the action of assumpsit, as the word assumpsit implies, whether 
it be special or indebitatus assumpsit, a promise must always be alleged, 
and at one time it was an allegation which had to be proved. It was only 
natural, therefore, that the courts, in using a purely contractual remedy 
to give relief in a class of cases possessing none of the elements of a con- 
tract, should have resorted to fictions to justify such a course. This was 
done in the extension of assumpsit to quasi-contract; and the insuperable 
difficulty of proving a promise where none existed was met by the state- 
ment that ‘the law implied a promise.’ The statement that the law 
imposes the obligation would not have met the difficulties of the situation, 
since the action of assumpsit presupposed the existence of a promise. 
The fiction of a promise was adopted then in that class of cases solely 
that the remedy of assumpsit might be used to cover a class of cases 
where, in fact, there was no promise.” ® 

“The continuance of such a fiction (existing for the purposes of a 
remedy only) cannot be justified, to say nothing of its extension, in those 
jurisdictions where all forms of action have been abolished. In such 
jurisdictions the inquiry should be, not as to the remedy formerly given 
at common law, but as to the real nature of the right.” 


The term Quasi-Contract is unsatisfactory to many jurists. 
Sir Frederick Pollock and Professor Knowlton prefer ‘constructive 


? 


contract.” The word “constructive” would more distinctly convey 
the idea of a fictional contract, invented for the sake of the remedy.© 
Neither designation (quasi-contract or constructive contract) “‘is 
as happy as would be one that avoided altogether the use of the 
word ‘contract.’ ”’ ® 





6 KEENER, Quasi-CONTRACT, 14, 15. 

6 [bid., 160. Compare ANSON, ConTRACTS, 12 ed., 8, 394, 305. 

8 See Sir F. Pollock, 22 L. Quart. REv. 89; 1 ENcycLop2p1A or LAws or ENG- 
LAND, 2 ed., Introduction, 11; Professor Knowlton, 9 Micu. L. REv. 671. 

6 WoopwarD, §4. As to reasons for retaining the term quasi-contract now that 
it is in such general use, and as to the difficulty of finding a completely satisfactory 
substitute, see Professor Corbin, 21 YALE L. J. 545, 553. 
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In reality, these cases of so-called quasi-contract are instances 
of “absolute” liability imposed by the courts in the absence of 
either breach of genuine contract or tort in the sense of fault.®” 

The use of the unfortunate expression Quasi-Contract is largely 
due to two things: 

1. The history of remedial law, as summarized ante by Keener. 

2. The unwillingness of judges to admit that they, by their 
decisions, make or change rules of substantive law. 

As to the advantage of discarding the fiction of a contract: 

Lawyers would be forced to think about the validity of results 
heretofore blindly accepted.®® Courts would then examine more 
carefully into alleged reasons of public policy for imposing absolute 
liability. In some instances the reasons might be found insufficient. 
And in such instances the courts might refuse to continue to impose 
liability, unless fault, or breach of genuine contract, could be 
established, as it sometimes might be. 


We have heretofore said that cases falling under the general head 
of Absolute Liability can be subdivided as follows: Class 1 — Cases 
where recovery has heretofore been enforced in an action of tort; 
Class 2 — Cases where recovery has heretofore been enforced in an 


action of contract.® But this division, temporarily adopted for 
reasons of convenience, is open to the objection that it is based upon 
procedure — a mode of classification which it is the purpose of this 
paper to discourage. Now that the general nature of the cases 
included under Class 2 has been explained, it is possible to sub- 
stitute a better basis of classification. Such a basis is found in the 
following statement, given here in the words of a legal friend: 


“Tt may be suggested that cases of absolute liability may be divided 
into two classes on a basis which is not founded on procedure although 





8 “Obligation may arise from Quasi-Contract. This is a convenient term for a 
multifarious class of legal relations which possess this common feature, that without 
agreement, and without delict or breach of duty on either side, A has been compelled 
to pay or provide something for which X ought to have paid or made provision, or X 
has received something which A ought to receive. The law in such cases imposes a 
duty upon X to make good to A the advantage to which A is entitled. . . .” ANson, 
CoNnTRACTS, 12 ed., 8. 

68 “Lawyers and judges fall into habits of mental indolence and take for granted 
the absolute correctness of legal rules, and apply them mechanically.” Judge Swayze, 
25 YALE L. J. 14. 

6 See ante, 243,.256. 
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most of the cases in one subdivision would have been enforced at common 
law by actions of tort, and most of the cases in the other subdivision by 
actions of assumpsit. The distinction is between (1) cases where the law 
imposes an obligation upon the defendant to compensate a plaintiff for 
something which has injured the plaintiff, though there has been no moral 
fault on the part of the defendant, and (2) cases where the law requires 
the defendant to restore to the plaintiff a benefit received from him or 
its value. In one case the plaintiff’s injury, in the other the defend- 
ant’s benefit, is the gist of the action. The latter class of cases will 
include most, though not all, of the cases generally classified as quasi- 
contractual.” 
Jeremiah Smith. 
CAMBRIDGE, Mass. 
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THE EXPANSION OF AMERICAN 
ADMINISTRATIVE LAW 


B* leaps and bounds public sentiment in the present generation 
has increased in favor of extending governmental control over 
affairs we once thought sacredly private. There is a desire, even a 
clamor, for public regulation, state or national, in matters which 
before the Civil War the nation conceived concerned only the 
persons directly interested. More accurately stated, we have come 
to see that in most problems it is not a few people who are interested, 
but all the people. And all the people must be represented in some 
way and their interest in the settling of a particular dispute or 
the solution of a given problem must be considered. So we have 
seen commissions to regulate railroads and public utilities, com- 
missions to regulate banks, commissions to regulate insurance, 
commissions to regulate the relations of labor with employers and 
employment. 

Now we have come to a stage where we must not only build 
anew, but also keep in order the structures existing. Already 
there has arisen the fear that these public bodies, set to solve 
given problems, may develop into tyrannous institutions, ame- 
nable to no law and subject only to the doubtful safeguards of 
political action. 

There is a body of law, the writer believes, which is well de- 
veloped and which is capable of dealing with these questions. It 
is here contended that in American administrative law there are 
safeguards which answer the nascent popular fear referred to. The 
object of this argument is to show that administrative law has 
developed in such a way that commissions, bureaus, and bodies" 
of like type fall into a perfectly organized, perfectly defined place. 
As we have learned to use these commissions, they have made 
their own law. Put epigrammatically, it is here contended that 
administrative law has expanded coincidentally with administra- 
tive machinery. 

In outlining this conception, it must be said at the threshold 
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that such law is of general application; it concerns all the govern- 
mental machinery. Just as in government we study the functions 
of each bit of machinery, so in administrative law we should study 
the law which creates it, which governs its exercise, which limits 
its function, and which repairs the wrong it does when it goes amiss. 
In an attempt to formulate some systematic method of approach 
to these questions the following pinpeeinsis will serve as the 
general divisions of the argument: 


First.. That administrative law is the law applicable to the 
transmission of the will of the state, from its source to the 
point of its application. 

Second. That this transmission involves all the so-called 
“three powers”’ — legislative, executive, and judicial. 

Third. That in many instances the differentiation of these 
three functions is impossible, and instead of using the general 
governmental machinery we erect a specialized instrument. 

Fourth. That in such cases the special instrument, in the 
first instance, excludes the general machinery from its field. 


And thereafter the study of administrative law must branch out 
into specialized investigation of the particular general machinery 
or special instrument in which the student is interested. 


First. Administrative law is the law applicable to the trans- 
mission of the will of the state, from its source to the point of 
its application. 


We look backward a moment at the definitions of administra- 
tive law already formulated. 

The word “administrative” will bear some examination. It 
has been called a synonym of “executive.”! But its content has 
changed with the powers of the bodies to which it was applied. 
The Interstate Commerce Commission, it has been suggested, 
acts in a legislative, or administrative, capacity, but not judicially.” 
Yet even when this was said, there was an unusually able opinion 
in which it was stated that this Commission “is an administrative 
body . . . lawfully created, and lawfully exercising powers which 





1 Brazell v. Zeigler, 26 Okla. 826, 110 Pac. 1052 (1910). 
2 Missouri, K. & T. R. Co. v. Interstate Commerce Commission, 164 Fed. 645 
(1908). 
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are quasi-judicial”; * and instances might be multiplied of similar 
contradictions. The confusion seems to be upon the subject of 
administrative power or function. There is little or no dispute 
either as to what constitutes an administrative body or as to the 
nature of administrative law. It seems to be assumed that the 
one is an executive arm of the government creating it and that 
the other deals with the safeguarding of private rights from such 
executive, and with the protection of such officials in fulfilling 
their task. To the first idea we owe a fear, rapidly growing in 
the public mind and not unknown even to legal thought (as Mr. 
Dicey’s comment® upon the Arlidge case revealed), that expan- 
sion of governmental activity along these lines means bureaucracy; 
and to the second, that the law may not supply the protection 
which political activity, as we know from bitter experience, does 
not afford. 

There is a long and fascinating history connected with these 
conceptions, which is here outlined. Curiously, the relation of it 





’ Interstate Commerce Commission v. Cincinnati, New Orleans, etc. Ry. Co., 64 
Fed. 981, 982 (1894). 

4 Ernst FreuND, CASES ON ADMINISTRATIVE Law, Introduction, 3: “The chief 
concern of administrative law [as contrasted with political science], on the other hand, 
as of all other branches of civil law, is the protection of private rights, and its subject- 
matter is therefore the nature and mode of exercise of administrative power and the 
system of relief against administrative action.” 

1 GoopNow, COMPARATIVE ADMINISTRATIVE Law, 7-8: “ Administrative law is 
that part of the law which governs the relations of the executive and administrative 
authorities of the government”; which deals with the organization of these adminis- 
trative bodies and the like, and which supplements thereby constitutional law. 

And again, GoopNow, PRINCIPLES OF ADMINISTRATIVE LAW IN THE UNITED 
States, 12: “Further, the adoption of the principle of the separation of powers, 
which was made theoretically a part of American public law, has done much to make 
the executive or administrative authorities, generally, independent of the legislative 
authority.” (Italics ours.) It will be noted no distinction is made between execu- 
tive and administrative action. The corollary proposition is stated ibid., at page 15: 
“Authorities mainly political control administration; and authorities mainly adminis- 
trative influence politics.”” The writer believes this theory unduly narrows the field. 

5 A. V. Dicey, “Development of Administrative Law in England,” 31 L. Quart. 
REv. 148, 4 propos of Local Government Board v. Arlidge, [1915] A. C. 120, establish- 
ing that a department required to exercise judicial functions need not adopt the pro- 
cedure of courts. 

“Tt may lead to the result,” he’writes at page 151, “that a government department 
which is authorized by statute to exercise a judicial or quasi-judicial authority may, 
or rather must, exercise it in accordance, not with the procedure of the law courts, 
but with the rules which are found to be fair and convenient in the transaction of the 
business with which the department is officially concerned.” 
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anticipates in some measure the argument for revising the form 
which these ideas take. However the theory of division of powers. 
may stand as a philosophical proposition, it is firmly ingrafted 
into American law, primarily by constitutional provisions, and 
secondarily and more effectively by five generations’ habit of 
legal reasoning. A law which pertained to all officials, of any sort, 
was feared as containing the possibility of creation of a privileged 
class. It was believed that the effect of continental administra- 
tive law, whose strongest advocate was Napoleon, had been ex- 
actly this. It is only within the past few years that M. Léon 
Duguit, feeling at length the injustice of this assumption, took up 
his pen to defend the French administrative courts.’ Transfer of 
power to bodies which were responsible primarily to the political 
branch of the government was jealously scanned by the courts. 
Often it was prevented altogether by a rigid application of the 
doctrine of division of powers. 

Consequently in the early creation of commissions, as their 
structure was obviously not that of courts (this is a late develop- 
ment, this enactment that commissions shall be “‘courts of record’), 
and could not constitutionally be that of legislative bodies, the 
only possible branch of government to relate them to was the ex- 
ecutive. They were therefore regarded as executive arms. Every 
act attempted by them, every solution of the problems set before 
them, had to justify itself in the courts as an exercise of executive 
function. It is elementary law that courts will not attempt to 
control the codrdinate branches of the government save (substan-., 
tially) where their action results in confiscation or fails to accord 
with constitutional and statutory requirements. Therefore in 
self-defense these bodies tried to assimilate their growing power of 
application of governmental desire to private persons and prop- 
erty, to the executive or political branch of the state. 

Then came a second stage, which we shall review more care- 
fully hereafter. It was not possible to assimilate all the new 
powers to the executive branch. Courts began to talk of “quasi- 





6 Léon Duguit, “French Administrative Courts,” 29 Pox. Sct. Quart. 385. “To 
foreigners, and particularly to Anglo-Saxons, who are inclined to assume that the in- 
dividual can be protected against the administration only by giving wide competence 
and strong organization to the ordinary courts of justice, the foregoing statements 
[i.e., that France has unusually efficient protection against arbitrary administrative 
action] may seem paradoxical.” 
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judicial” and “quasi-legislative” functions. They began to be 
astute to escape the fancied limitation of prohibited delegation of 
power. In a word, they began to break down the dividing walls 
between the three powers. 

We have, in approaching this problem, that best of all testi- 
mony, the quiet observation of a stranger to our system. A book 
which passed almost unnoticed in this field, because it was never 
translated into English, attacked the British administrative 
problem from a continental angle. In his ‘Englische Verwaltungs- 
recht,” ’ Dr. Rudolf Gneist attempted to follow the English 
administrative system as he conceived it. It began with an ex- 
pression of will at its source— the king —and the elaborate 
governmental machinery served to carry that will to its point of 
application — the people — and there make it effective and opera- 
tive. He divided this machinery into two classes: Royal Preroga- 
tives, which began and ended with the king’s command; and 
special administrative departments — Privy Council; Treasury; 
State Secretaries and their subdivided departments; Parliament 
and subsidiary boards; courts of common law; of Chancery, with 
more specialized jurisdiction; the Established Church; and the 
Royal Court. All of these, he contended, were means whereby 
the royal will was brought through various stages into contact 
with the people whom it was meant to affect. 

Now this opens the entire working of the state to the realm of 
administrative law. It challenges our whole narrow alignment of 
administrative problems. It suggests an illustration from prac- 
tical life. The administrative machinery — the whole government, . 
under this view — is not unlike the machinery which is used in 
mechanics to transmit power, from its motor source, to the point 
where it is brought into contact with the raw material requiring 
its application. In America the motive power is the popular will. 
The first step in its transmission is its expression in some authorita- 
tive way by legislative enactment or (even before the enactment) 
by political choice of officers, after a campaign in which some idea 
of the popular will is gathered. Thereafter the normal machinery 
for transmission is the system of regularly constituted governmental 





7 Dr. Rupotr GNEIST, ENGLISCHE VERWALTUNGSRECHT, 2 vols., Berlin, 1863; 
second edition, 1867; third, 1871. Though this was widely read in Germany and 
France, it seems to have escaped the notice of common-law students completely. 
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agencies— the legislature, to express and make definite and tangible 
the popular idea; the executive, to express and make definite the 
enforcement of it and to apply it to the subject calling forth the 
expression; the judiciary, to limit the executive and to some ex- 
tent the legislature to the confines of, the expressed popular will. 
This is alladministrative work. This is all administrative machinery. 
For it is submitted there can be no difference between the carrying 
from expression to action of an ordinary criminal or civil statute, 
and a similar transmission of a regulative statute with regard to 
some peculiar problem. The machinery may differ: the former 
goes through district attorneys’ offices and police stations, to 
municipal courts and common jails; the latter passes from a com- 
mission sitting im banc to a single examiner, and through him to 
a chief of an engineering division or the like. We do not doubt 
that the latter is administrative in function and that the law ap- 
plicable to it is administrative law. Is there any logical difference 
between this and the former commoner process? 

Indeed, the proposition abroad would be no novelty. In France 
this is a well-known movement in juristic thought. It was La-. 
ferriére who, in his ‘Droit Administratif,” summed up this matter: 


“To govern is to oversee the functioning of the public authorities, to 
assure the execution of the laws, to carry on relations with foreign powers; 
to administer is to assure the daily application of the laws and to watch 
over the relations of the citizens with the public authorities and the rela- 
tions between the different administrative (‘executive’ would be a better 
translation) authorities.” ® 


There is the distinction. Government has to do with setting 
the popular will to work; to supply the personal guarantee that 
the machinery will do its part, to supply even the cogs and belts 
in the general machinery. Administration is the process of manu- 
facture, if we may call it so. Administrative law is the law which 
keeps the process in motion in an orderly manner. It is the body » 
of law, then, which governs the transmission of the active power, 
seeing that it does not waste itself in vain efforts to solve problems, 





8 4 LAFERRIERE, Drorr ADMINISTRATIF, 600. I have taken the translation by J. 
W. Garner in his “Judicial Control of Administrative Acts in France,” 9 Am. Pot. 
Sci. REv. 653 (1915). I prefer the translation “executive” to “administrative,” be- 
cause the sense of the passage seems to require it. “Administrative” merely reopens 
the verbal question once more. 
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seeing that it results in some effective end, seeing that it does not 
go amiss and commit some grievous wrong. 


Second. This transmission involves all the so-called ‘‘ three 
powers”’ — legislative, executive, and judicial. 


The mind of a common-law lawyer, more especially in America, 
operates slowly on this sort of concept. What becomes, under it, 
of our tripartite division? What of our elaborate body of consti- 
tutional law? 

The answer is, that in matters affecting the particular admin- 
istrative bodies — commissions, bureaus, and the like — which, 
formed our point of departure, we demand no tripartite division. 
We exercise all three functions — executive, judicial, legislative — . 
with effectiveness and success. And we find no need of a division in 
the general rules of law applicable to the various functions, though, 
indeed, some division of them reappears. In his discussion of 
commission regulation of public utilities ® it was Freund who said 
that the commissions no longer served as mere instruments of a 
fully expressed legislative will, but took some part in the expres- 
sion of it. One passage is especially striking: 


“The evolution has been rather from generic legislation to adminis- 
trative power to carry such legislation by specific requirements. . . .” 


What is this but the transmission of public will through a com- 
mission without the expressed will as a preceding step, that is, 
the absorption, by an administrative body, of a function essen- 
tially legislative? Mr. McCall, in opposing the passage of the 
Hepburn bills on the floor of the House of Representatives, said 
they would make the commission “a little Congress and a little 
Court.” The Supreme Court in its most conservative days gave 
a pronouncement which fairly supported the view, apart from its 
merits as an objection. In 1891 Texas established a railway com- 
mission, with power to make rates, regulate charges and practices, 
correct tariff abuses, prevent unjust discrimination, and the like. 





® Ernst Freund, ‘Substitution of Rule for Discretion,” 9 Am. Pot. Sct. REv. 666. 
“These commissions have indeed been vested with powers of a type hitherto withheld 
from administrative authorities under our system, powers which are not intended to 
serve as instruments of a fully expressed legislative will, but which are to aid the 
legislature in defining requirements that on the statute appear merely as general 
principles.” 





AMERICAN ADMINISTRATIVE LAW 437 


A man whose name is writ large in the history of governmental 
railway regulation, John H. Reagan, was a member of that com- 
mission. At the suit of one of the carriers involved in an order 
made by it, enforcement of the orders of this body was enjoined 
by a federal court; and Reagan, for the commission, prosecuted his 
appeal. The issue was joined upon delegation of power. Brewer, J., 
in sustaining the commission, said: 


“There can be no doubt of the general power of ‘a State to regulate 
the fares and freights which may be charged and received by railroad or 
other carriers, and that this regulation can be carried on by means of a 
commission. Such a commission is merely an administrative body created 
by the state for carrying into effect the will of the state, as expressed by its 
legislation.” © (Italics ours.) 


Again the concept of transmission of power. And on the next 
page the court fearlessly asserted that fixing a maximum railway 
rate was a legislative matter." Yet the power was sustained. In 
this and other cases,” where it was argued that administrative 
bodies were objectionable as having both judicial and legislative 
as well as executive powers, they were upheld, although it was con-. 
ceded that such an absorption of power actually had taken place. 

The history of the matter was, that hostility to the new users 
of old powers — commissions and their like — had changed to a . 
desire to uphold, if possible, the constitution of these new bodies. 
It was felt that while there may be, generically, three kinds of 
power, there may be no fundamental need for the separation of 
them. Men who had studied the question from an old-fashioned 
point of view approached the question with perhaps the greatest 
frankness. Mr. Dicey especially recognized that certain sorts of 
businesses could be handled only through some agency endowed 
with plenary powers, or, in American constitutional phraseology, 
that necessity justified limited delegation of legislative and judi- 
cial powers to specialized bodies. And behind all this was the un- 
explained, outstanding phenomenon of the municipal corporation 
exercising cheerfully all of our three divided powers — a bare, con- 





10 Reagan v. Farmers’ Loan and Trust Co., 154 U. S. 362, 394 (1893). 

1 Ibid., 395-96. 
_,22 See The Railroad Commission Cases, 116 U. S. 307 (1886), and cases there 
cited. The view is the more striking because it was adopted by a court which, besides 
being conservative, required above all other things close-knit, logical reasoning. 
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spicuous, unfaltering exception to the constitutional tripartite 
division.” 

So it came about that we found ourselves applying administra- 
tive law to bodies which were historically, perhaps, executive, but 
‘which were analytically combinations of all three of our govern- 
mental functions. From this we must reason backward. If the 
procedure of the Interstate Commerce Commission in a proceed- 
ing to award reparation is an administrative problem — a proposi- 
tion which is undisputed — why is not the procedure of a police 
court, or a common-law court, or a court of equity? They are all 
questions of procedure to secure a stated end. If the method of 
conducting an immigration hearing is regulated by administrative 
law — and it doubtless is — why is not the procedure of a Senate 
committee gathering the ideas for coming legislation a similar 
administrative question? And so of contempt process, whether it 
be for refusal to testify before a court or a commission, or of any 
of five hundred instances. 


Third. In many instances the differentiation of these three 
functions — legislative, executive, judicial—is impossible, 
and instead of using a general governmental machinery, 


specialized instruments are constructed. 


We have now the problem stated. Administrative law is, if 
the foregoing reasoning is sound, not a supplement to constitu- 
tional law. It is a redivision of the various bodies of law which . 
previously have been grouped under the head of constitutional 
law. That part of constitutional law relative to the functions 
of governmental bodies would, in its turn, form one part of ad- 
ministrative law as here sketched. Indeed, the difference between 
Goodnow’s suggestion that administrative law supplements con- 
stitutional law and a use of “‘administrative law” as a name for 
the whole field, is not much more than a readjustment of nomen- 
clature. The fact that the two forms of law are the same, and that 
the difference between them was the arbitrary one of the extent 
of a given document on the one side, or of unwritten law upon the 
other, is not seriously disputed. 





18 See Stephen A. Foster’s discussion of this whole development in “ Delegation of 
Legislative Power to Administrative Officers,” in 7 Itt. L. REv. 397 et seq. 
M4 See ante, note 4, last paragraph. 
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There is, then, this field called administrative law. It concerns 
the machinery of transmission of governmental will from the point 
of its origin to the point of its application. In its application to 
such machinery it cannot be referred to any one division of gov- 
ernment; it is applicable alike to courts, legislatures, and execu- 
tive. This is the range within which we are working. 

Having bounded our country, in some sense, the next problem is 
to explore it. Into what division does this expanded subject of 
administrative law fall? At what point does the constitutional 
law relating to government meet the administrative law which 
we have invertedly developed from the rules applicable to com- 
missions and similar bodies? 

The primary distinction is a simple one. Much of the govern- 
mental machinery is of general importance; it serves to transmit 
the will of the state upon the great majority of questions. Most 
statutes, for example, are enacted by Congress —the general 
medium for expressing popular will. They are enforced by the 
executive authorities — the department of justice, the local police, 
and the like, who normally enforce all laws. They are interpreted 
by the courts whose regular function is to interpret such laws as 
Congress may enact. That is the usual, normal course of proce- 
dure; it is the general method of administration. But there arise 
problems which require peculiar and expert handling; a striking 
example is that of railway regulation. The popular will cannot be 
expressed by Congress, because the popular will does not discover 
a method. A result is wanted — better service and rates, freedom 
from discrimination and tyranny. No general body can reach 
that result: it takes an expert economist to formulate a rule. Ac- 
cordingly we construct a special administrative body —a com- 
mission, like the Interstate Commerce Commission — and charge 
this body with the duty of investigating the problem and of lay- 
ing down the rule which will reach the given result. The only 
expression of the popular will by Congress was the utterance of a 
desire to have an expert body solve a problem. Then the func- 
tion of the general body — Congress — stopped, and that of the 
special body — the commission — began. 

There is our first distinction. There are two sorts of adminis- 
trative body —a general type, whose duty it is to carry on 
the main business of government, and a special type, whose - 
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duty it is to render expert service in some field calling for that 
service. 

The special body may supplement the general body at any stage 
of the transmission of power. So it is possible to have a commis- 
sion establish a rule which thereafter becomes a law like other 
statutes, and enforced by the general machinery. A few years 
ago the uniform height of drawbars and hand-holds on freight 
cars was fixed by the American Railway Association in exactly 
this manner — an example of a special administrative body whose 
function was only within the narrow field of getting the popular 
will into tangible expression. Again, at the very bottom of the 
judicial administration of our penal law we find juvenile courts, 
which supplement in a specialized way the general machinery of 
police courts, in their particular field. The first example is of 
special administrative action at the very first stages of transmis- 
sion of popular will; the second, at the very last stage. Instances 
might be multiplied each showing some different phase of this sup- 
plementation of general machinery by specialized instruments. 

This brief distinction, moreover, gives us our first principle as 
to the nature of these special administrative bodies. They are 
bodies charged with the solution of a problem demanding expert 
‘treatment. They have no functions outside the field offered by 
this problem. 

And the last and perhaps most important question here to be 
considered is the relation of these special administrative bodies — 
commissions, bureaus, and such bodies — to the tripartite division , 
of powers and functions, to all of which, as we concluded above, 
administrative law ought to be applied. The writer here contends 
that a special administrative body — one of those instruments 
created specially for use in a limited field — may, and often does, 
exercise all three of the usual trinity of powers. It may, of course, 
operate upon a problem which requires that only one or two such 
powers be brought into play; but it may use any two, or all three, 
in combination. 

The statement of the proposition requires that we go a stage 





18 Act of March 2, 1893 (The Safety Appliance Act), 27 Stat. at L. 531, § 5. The 
constitutionality of this was later upheld, over the contention of the railroads that this 
was a plain instance of delegation of legislative power. St. Louis, Iron Mountain & 
Southern Ry. Co. v. Taylor, 210 U. S. 281 (1908). 
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further back in the argument. What of the doctrine that powers 
cannot constitutionally be delegated? What of the rigidity of the 
division of powers? The answer must be that those doctrines 
applied, and were intended to apply, only to the great organs of 
government — the general administrative bodies, as we have here ' 
rechristened them. The principle here submitted is, that where 
efficient solution of the problem requires a separate instrument, 
this instrument may (as commissions and the like continuously. 
have been) be the recipient of delegated powers, and may use any 
or all of them together. 

We pause once more upon the history of the matter. From a 
desire to fetter the old commissions there grew up a desire to up- 
hold them if possible. The quick motive was a public clamor that 
something be accomplished in respect of certain affairs. The com-. 
plementary idea was a realization that plenary power vested in a 
single body was the only hopeful way of getting that result. No- 
tably in public utility matters this desire made itself felt. Here 
there was historical warrant for delegation of power. As long ago 
as 1691 justices of the peace had been required to fix maximum 
rates for carriers." In other matters Mr. Dicey has commented 1” 
on the impossibility of division of function where effective, expert 
action was required. In many cases the situation which calls this 
special instrument into being is made up of a group of closely re- 
lated, highly complex problems; and to limit the commission, or 
whatever the instrument was called, other than by the nature of 
these problems was to bind it to uselessness. Occasionally the — 
method of attack could be prescribed; more often not. Usually 
the only hope is to turn a body of experts loose on the question, in- 
structing them to use their trained best judgment, their undoubted 
accessibility and consequent simplicity of procedure, and a wide 
range of powers designated in the statute creating the commission, 





16 3 WILLIAM and Mary, c. 12, § 24, par. xxiv (9 Stat. at L. 154). “And whereas 
divers waggoners and other carriers, by combinations amongst themselves, have 
raised the prices of carriage of goods in many places to excessive rates, to the great 
injury of trade; be it therefore enacted, by the authority aforesaid, That the justices 
of the peace of every county . . . shall have power and authority and are hereby 
injoined and required, at their next respective quarter or general sessions after Easter 
day yearly, to assess and rate the prices of all land carriage of goods whatsoever. . . .” 

17 “Tevelopment of Administrative Law in England,” 31 L. Quart. Rev. 148, 
150-51. 
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without technical checks. Further, it is often necessary that the 
results be uniformly applied. Railway rates are a striking example. 
It would have been intolerable for the situation to continue in 
which forty-eight state courts could each apply their idea of what 
was a reasonable rate. Neither the railway nor the shipper could 
endure the condition. 

From such a situation it was necessary, first, that the commis- 
sion have the power to make a rule. When it had used its expert 
knowledge, it had to put that decision into a form which com- 
pelled a solution; it had, in a word, to issue an order. But that is‘ 
a legislative function. Then it had to see that these orders were 
uniformly applied: that one tribunal did not interpret them in one 
fashion, while another reached an exactly opposite application. 
Accordingly the commission had to dominate the general adminis-.- 
trative bodies which applied the law, that is, take over part of 
the functions of courts. And though we wobbled in the matter of 
verbiage, and hedged about conclusions with nebulous distinctions, 
this is exactly what we have been doing. 

For example, the Interstate Commerce Commission. Within a 
year after its creation the federal courts repudiated the idea that 
it was a court.!® Five years later it was said that the functions it 
exercised were ‘‘quasi-judicial”;’® and the present method of 
stating the result is that the Commission has full authority to in-, 
quire into judicial matters.” There was the clear development of 
the idea that judicial power had crept into the Commission’s 
panoply. In its early history the courts suggested that general 
orders of the Commission could not have been contemplated by 
Congress because they were legislative.* Congress intervened 








18 Kentucky & I. Bridge Co. v. Louisville & Nashville R. Co., 37 Fed. 567 (1889), 
affirmed without opinion, 149 U. S. 777 (1892). 

19 Interstate Commerce Commission v. Cincinnati, New Orleans, etc. Ry. Co., 64 
Fed. 981, 982 (1894). “It has been held that the Interstate Commerce Commission is 
not a court. It is an administrative body . . . lawfully created, and lawfully exer- 
cising powers which are quasi-judicial.” 

20 See Missouri, K. & T. R. Co. v. Interstate Commerce Commission, 164 Fed. 645 
(1908), in which it was conceded that the Commission could inquire into judicial 
questions, though not to the exclusion of courts. And in Interstate Commerce Com- 
mission v. Cincinnati, New Orleans, etc. Ry. Co., 167 U. S. 479, 501 (1897), it was said: 
“The power given is partly judicial, partly executive and administrative, but not 
legislative.” Cf. Nelson v. Bd. of Health, 186 Mass. 330, 335, 71 N. E. 693 (1904). 
* Texas & Pacific Ry. v. Interstate Commerce Commission, 162 U. S. 197 (1896). 
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before the courts had changed their way of thinking, and 
the present situation frankly arises from the fact that legisla- 
tive power has been delegated.” All the while, of course, it 
has never been questioned that the Commission had executive 
powers. 

And there is the triad of power. But the Commission’s own 
concept of its power is not without interest, especially in its later 
phases. A case arose in which the Pennsylvania Railroad had 
failed to supply enough tank cars for shippers’ needs, and set up 
in excuse that it had not the cars to supply. It further contended 
that the Commission had no power to order it to provide cars. 
The Commission in reply conceded that it had only administra- 
tive power in the premises, meaning thereby (so far as one can 
judge from the much abused word ‘“‘administrative”) that it had 
judicial power to grant reparation — specific reparation, like a 
decree in equity, to be sure — but still nothing more than an in- 
dividual decision of a case between individuals. But within a 
year, in passing upon a proceeding to compel reéstablishment of a 
joint rate, the opinion recited that “the establishment of a through 
route, like the fixing of a maximum rate for the future, is not a 
judicial act, but administrative or ministerial in furtherance of 
the function exercised by Congress... .”*4 The language im- 
plies, and it is now conceded, that rate fixing is a legislative func- 
tion. There, then, is yet another of the three powers concealed 
beneath this word ‘administrative’ —a word which covers a 
body of powers wherein legislative and judicial capacities may be 
found. Yet this bit of history, applicable to the Interstate Com- 





And see Interstate Commerce Commission v. Cincinnati, New Orleans, etc. Ry. Co., 
supra, note 20. 

2 Louisville & Nashville R. Co. v. Interstate Commerce Commission, 184 Fed. 
118, 122 (1910). A propos of rate fixing, the court said: “As has been pointed out in 
the opinions of the Supreme Court, the power thus defined is legislative in its nature; 
and it is well settled upon a long series of decisions by that court . . . that, when 
this legislative power concerns the administrative affairs of the government, it may. 
be delegated to an officer or a board . . . created for that purpose.” The subse- 
quent reversal of the decision did not reflect in any degree upon this holding. 

% Pennsylvania Paraffine Works v. Pennsylvania R. Co., 34 Int. Com. Rep. 179, 
190 (1915). See also Excelsior Rates from St. Paul, 36 Int. Com. Rep. 349, 362. 

* Black & White River Transportation Co. v. Missouri Pacific Ry. Co., 37 Int. 
Com. Rep. 244, 248 (1915). The Commission in that same case refused to pass on the 
constitutionality of the Carmack Amendment, saying that this was for the courts 
alone. 
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merce Commission, might be repeated in the decisions concerning 
most of our great public service commissions; or indeed, for the 
matter of that, in the story of any similar body. 

Since we have made this division into general and special ad- 
ministrative machinery, one confusion must be warded off before 
we leave the outlined distinction. The method of thought sug- 
gested involuntarily compels one to think along the line of ad- 
ministration, beginning with the laborious process of ascertaining 
the public will through a national election, through half-or- 
ganized attempts to influence public opinion, through the more 
systematic program of legislative committee hearings, or through 
the most systematic method of a commission to investigate and 
recommend legislation; continuing, through the period of its enact- 
ment into some tangible form; of the statute, tossed into the hopper 
of executive and judicial machinery, to come out through some 
inferior police office as a full-fledged, effective, practicable rule, 
enforced instantly upon the community. And the instant query 
is — at the bottom of this mill, is not every instrument a special 
administrative? A police officer does not do the same work as 
any other police officer. He is dealing with a concrete situation — 
fitting a prohibitive law, for instance, to a given area. Why is not 
he of the same sort as a special commission? 

The answer is, that though indeed he has a adlaas problem, it 
is not different in type from any other policeman’s. He does not 
prohibit in the same place, and must to some degree fit his work 
to his community. But it is the same style of work. Further, he 
is the enforcing power behind every law. The next law of a general 
prohibitive nature will find him on his beat, putting the sanction 
of his night-stick and power of arrest behind it. In a word, he has 
not the blazing mark of a special administrative — a specialized 
field, calling for unusual, expert handling. ~- 

But the distinction may become nebulous. Quere, whether a 
traffic squad in New York City, under direction of the traffic 
division of the New York Police Office, is not a special admin- 
istrative? 

Nevertheless, we have our test. And it is not more difficult to 
apply than many similar tests in the common law. The distinc-- 
tion turns upon the limitation of the body under examination, to 
action with reference to a particular type of problem. 
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Fourth. A special administrative body, to the extent of its 
jurisdiction, excludes the operation of the general machinery 
in its field. 


This is the last proposition we may examine in as brief a state- 
ment as this essay. 

When a shipper sought to bring a proceeding to test the reason- 
ableness of a rate in a federal court, without a previous adjudica- 
tion by the Interstate Commerce Commission, that court declined 
jurisdiction upon the ground that the Interstate Commerce Com- 
mission was set to solve such problems, and that until such a solu- 
tion had been obtained for review, no suit could be entertained.” 

When under the Massachusetts Workmen’s Compensation Act, 
a workman brings action for compensation, he must do so before 
the Industrial Accident Board. This is by statute; but there is 
every reason to believe the rule would have been developed with- 
out this. 

When there is a dispute as to the ownership of patentable ideas, 
and interference proceedings are under consideration in the Patent 
Office, a court will not take jurisdiction until the Patent Office 
has handed down an opinion.” And a court will not go into the 
question of patentability until the Patent Office has decided upon 
that question.” 

In. a famous and startling decision the very verge of this doc- 
trine was reached when the United States Supreme Court conceded 
that, as immigration officers, with proceedings to determine whether 
citizens and others were properly admissible into the country, had 
specialized and specific knowledge in the field of determining 
whether persons entering the country from abroad could right- 
fully do so, courts could not pass upon the question at all.?* It is 





% Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426 (1906). And 
see Mitchell Coal & Coke €o. v. Penn. R. Co., 183 Fed. 908 (1911), aff’d 223 U.S. 733; 
Robinson v. Baltimore & Ohio R. Co., 222 U. S. 506 (1911); Baltimore & Ohio R. 
Co. v. U. S. ex rel. Pitcairn Coal Co., 215 U.S. 481 (1910). 

*% Butler v. Ball, 28 Fed. 754 (1886), is the only case looking contra to this doctrine, 
and even this is not flatly opposed. See Standard Scale & Foundry Co. v. McDonald, 
127 Fed. 709, 710 (1904): “It never was the mind of Congress that an inventor, with- 
out complying with the statutory scheme of submitting his claim to the Patent Office 

. could go into a United States court in the first instance to have determined the 
question of his right to a patent.” 

#7 Continental Store Service Co. v. Clark, 100 N. Y. 365, 3 N. E. 335 (1885). 

% United States v. Ju Toy, 198 U. S. 253 (1905). 
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submitted that so far as this goes the reasoning is right. The 
ground where we may sharply differ in opinion is the decision as to 
the point at which the administrative field stopped. Doubtless Ju 
Toy’s citizenship came within the field of the special administra- 
tive — the immigration departmental officials —in the first in- 
stance. But it does not follow that this special administrative 
branched off from the general body so far up in the transmission 
of power that the operation of it was not subject to corrective by 
the federal courts. The question, in any event, is upon the limit 
of the special administrative field. 

In the Arlidge case 2? the English courts uniformly held that 
the question presented was one primarily for the special adminis- 
trative and that the courts did not have the responsibility of 
deciding it. 

These are all cases where the special administrative has excluded 
the courts from its field. The question instantly arises, How about 
the legislature? Does the Interstate Commerce Commission pre- 
vent Congress from prescribing a given rate in a given case? No. 
But if Congress does it, it has to that extent diminished the special 
administrative’s statutory field. So far as that rate is concerned, 
the Commission has been destroyed. The Commission having 
been created by Congress may of course be annihilated by it. But 
the Commission and Congress cannot operate together in the same 
field. 

Though the writer has not before him any case upon it, perhaps 
it is obvious that such an administrative body would exclude the 
action of an executive general instrument. Suppose after the 
Public Service Commission had prescribed a street-railway fare 
the governor of the commonwealth, or the mayor of the city or 
town where the railway lay, were to try to abrogate it. The ab- 
surdity of the case forecasts what a court would do to it. And its 
simplicity lies in this: a special administrative is always statutory 
or constitutional, like the rest of the executive machinery. In 
creating it, therefore, the legislature must have taken away the 
power of the executive to act. It has deprived the general execu- 
tive of a part of its power. 

And hence our proposition. Of necessity, a special administra- 
tive must exclude the general body — the court, the legislature, 





*9 Local Government Board »v. Arlidge, [1915] A. C. 120. 
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the governor and subordinate machinery — in so far as its field ex- 
tends. Any other rule would mean chaos. It would mean the 
possibility of conflicting decisions, of situations in which, what- 
ever the unfortunate subject of state regulation did, he would be 
violating some command; it would violate the basic ideas of com- 
mon sense which underly the whole intensely practical question of 
administrative law. 


There, then, is the frame into which we must fit our study of an 
individual commission. It is one portion of a body of adminis- 
trative law. That body deals with the functioning of the ma- 
chinery which transmits governmental power from the source of 
its origin to the point where it is applied in the form of an effec- 
tive, enforced, active rule. Such power may be transmitted through 
great, general conduits— the usual governmental machinery. 
Much of that we study under constitutional law; too much of it we 
do not study at all. Or it may be transmitted in special conduits, 
reaching application through special instruments. The special 
conduit may branch from the main at any point. But after it has 
thus branched off, in its particular function it excludes the opera- 
tion of the general device for transmission. 

It is only at this last point that the subject of administrative 
law, as narrowly viewed, begins. But ought we not to endeavor 
to draw some general principles from the myriad monographs upon 
individual commissions and similar bodies? In a word, has there 
not been a real accumulation of precedent, from which we must 
derive the systematic body of law? Most important of all, can we 
continue to think upon the premise that any individual commis- 
sion is, in its legal aspects, unrelated with the general government, 
or with other commissions? 

Finally, cui bono? We have no right to follow academic northern 
lights if they lead to mere useless speculation. But we are using 
these administrative instruments. We are creating new ones. 
We are clutching, sometimes ill-advisedly, at them in an endeavor 
to use them to solve pressing problems. We are fearing them, lest 
they become tyrannous. It is necessary that each new body fall into 
some defined legal place. So alone shall we escape the dangerous 
and weakening period of floundering while business men, the ad- 
ministrative itself, and the courts solve what the sphere of the new 
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organism is to be. It is necessary that the constitutional princi- 
ples be classified so that a commission need not spend a generation 
determining what are its powers. It is necessary to develop statu- 
tory construction in connection with the constitution to the end 
that the commission may be checked at the point where its tyranny 
may begin. These can be made certain only by a well-defined 
system of administrative law. 

In any event, here is an angle of approach. It may well be erro- 
neous. But if it is a working hypothesis, presenting an old problem 
from a point which has profitable suggestion, perhaps it may be of 
ultimate aid in liberating old administrative machinery from out- 
worn limitations and in guarding the newer instruments from old 
ideas and older fears. 


A.A. Berle, Jr. 


Boston, Mass, 
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THE ALIENABILITY OF CHOSES IN ACTION: 
A REPLY TO PROFESSOR WILLISTON 


IX a previous number of this Review ' I presented a view of the 
law relating to the alienability of choses in action at variance 
with that set forth by the late Dean Ames in his well-known essay 
entitled ‘The Inalienability of Choses in Action.” ? The conclusions 





1 29 Harv. L. REv. 816. 

2 ; Setect Essays tn ANGLO-AMERICAN LEGAL History, 580; reprinted in Lrc- 
TURES ON LEGAL HIsTORY, 210. 

The intrinsic inalienability of choses in action asserted by Dean Ames is reasserted 
by Professor Beale in his treatise on the ConFiict oF Laws (1916), § 152, as follows: 

“Transfer and extinguishment of rights of property. — It is a characteristic qual- 
ity of rights of property that they continue in existence until extinguished by act of 
law or by destruction of the thing. Such a right must be capable of transfer, at least 
upon death, since the right is of a nature to outlast human life; and in fact in all 
civilized communities rights of property are also transferable inter vivos. 

“A right is transferred when the transferee is put into exactly the same relation 
toward the thing that the transferor previously occupied. A transfer of title places 
the same title in the transferee; a transfer of possession puts the transferee in and 
the transferor out of possession. 

“Rights in tangible things may of course easily be transferred, by consent of the 
parties; and the same is true of real intangible things. In the case of commercial paper, 
a transferee takes the exact place of the transferor by the very terms of the instrument. 

“Choses in action, including contract rights and debts, are by their very nature 
incapable of transfer; for they are two-party relations, and the personalities of the 
parties are fundamental qualities of the relation. A new party could be inserted only 
by such a complete change in the nature of the obligation as would be a destruction of 
it and the creation of a new one; and this can be done only by mutual consent of both 
parties. Such a right, then, is incapable of transfer; it can only be assigned. An as- 
signment is merely a contract that the assignee shall enjoy all the benefits of it, includ- 
ing that of suing. Jt does not put the assignee into the position of the assignor, or affect 
his right except collaterally.” 

See my former article, 29 Harv. L. REv. 818, for a discussion of the meaning of such 
statements. The assertion that the assignment “does not put the assignee into the 
position of the assignor” is obviously at variance with the decisions of the courts. 

In the recent case of Portuguese-American Bank v. Welles, 37 Sup. Ct. Rep. 3 
(1916), Mr. Justice Holmes said: “When a man sells a horse, what he does, from the 
point of view of the law, is to transfer a right, and a right being regarded by the law 
as a thing, even though a res incor poralis, it is not illogical to apply the same rule to 
a debt that would be applied toa horse.” The learned judge was discussing, not whether 
ordinary choses in action were alienable, but whether an attempted express limitation 
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which I reached in that article may be stated briefly as follows: 
Common law choses in action, inalienable in the early days of Eng- 
lish law, became in the final development of our law fully alienable, 
at law as well as in equity. The requirement that the suit be 
brought in the name of the assignor was retained, in the absence of 
statutes, but was merely a matter of procedural form. In other 
words, the conclusion was that complete ownership of a chose in 
action, both at law and in equity, was by an assignment, coupled 
with notice to the debtor,* vested in the assignee.* Questions re- 
lating to the effects of an assignment upon defenses of the debtor, 
rights of set-off, “latent equities” of third persons, etc., were left 
for discussion at a later time. 

In a recent number of this Review ° Professor Williston dissents 
from my conclusions as to the character of the assignee’s owner- 
ship of the chose in action and argues that it should still be regarded 
as merely equitable. In doing so, naturally he discusses both the 
points made in my article and those portions of the subject which 
I had left for later treatment. In what follows I wish both to give 
my reasons for still adhering to my views as to the character of the 
assignee’s ownership of the assigned claim, and to discuss to some 
extent those portions of the law of assignment touched upon by 





of the power to alienate would be valid. For a thorough analysis of the problems in- 
volved and citation of authorities, see the comment on this case in 26 YALE L. J. 304. 

How Professor Beale comes to make the statement he does can be understood only 
by a very careful examination of his classification of rights into “static” and “dynamic.” 
At the present time and place I can only say that what he calls “static” rights do not 
seem to me — if I understand his definition of them — to be jural relations and so 
ought not properly to be called rights at all. Even allowing for the unusual terminology 
used by Professor Beale, it seems clear that the attempted distinction between “static” 
and “dynamic” rights still leaves it difficult to reconcile his statements as to the 
alleged contrast between the alienability of negotiable paper obligations and that of 
ordinary choses in action. 

’ Before notice neither assignor nor assignee has complete ownership. 29 Harv. 
L. Rev. 834. It is assumed also that the assignment is of the whole claim. Partial 
assignments will be discussed separately, as they were in my previous article. 29 
Harv. L. REv. 836. 

4 29 Harv. L. REv. 821-822. 

Of course it is understood that there are certain classes of choses in action which 
are held to be inalienable on grounds of real or supposed policy. These are excluded 
from the discussion, which deals only with choses in action which are “assignable.” 
Throughout the discussion it is also assumed that all the requisites of a valid assign- 
ment, including formal requisites, consideration, if that be necessary, etc., are present. 
The law relating to these questions is left for discussion at another time. 

5 30 Harv. L. REv. 97. 





THE ALIENABILITY OF CHOSES IN ACTION 451 


Professor Williston but because of limits of space omitted from my 
former article. 

If I understand Professor Williston’s position, his argument may 
be divided into two parts. The first is based upon what he alleges 
to be the “fundamental characteristic” or ‘‘essential characteris- 
tic” of “equitable rights,” “equitable obligations” or “equitable 
ownership” which differentiates them from “legal rights,” “legal 
ownership” or “legal title.”® The second part is based upon his 
belief that the recognition of legal ownership in the assignee would 
require us to attach to the assignment of a chose in action unfortu- 
nate jural effects 7 both upon the rights of set-off of the debtor and 
upon the “latent equities” of third persons and equitable interests 
of prior partial assignees. The jural effects which the learned 
writer asserts would, by inevitable logic or necessity,* follow from a 
recognition of the legal character of the assignee’s ownership, he 
conceives to be not only unfortunate but also unsupported by legal 
principle or weight of authority. Without attempting to determine 
whether all these results would be so unfortunate as Professor Wil- 
liston supposes, I shall attempt to show (1) that the part of the 
learned writer’s argument which is based upon the alleged differ- 
ence in the “fundamental” or “essential characteristics” of legal 
and equitable “rights” does not in any way disprove the validity 
of my conclusions; (2) that the jural effects which the learned writer 
deplores have no necessary or logical connection with the legal or 
equitable character of the ownership of the assignee, but that, on 
the contrary, the recognition of the assignee as owner by the court 
of law as well as by the court of equity is, so far as intrinsic necessity 
or logic is concerned, entirely compatible with all those jural effects 
of assignments of which the learned author approves. 





® The phrases in quotation marks are all used by the learned writer at various points 
in his argument, apparently without any attempt to discriminate carefully, for exam- 
ple, between such phrases as “equitable right” and “equitable ownership” or “legal 
right” and “legal ownership.” With the desire to be entirely fair to the argument of 
my learned critic, I have therefore in the text repeated them all. 

7 In another place (15 Cox. L. REv. 228) I have called attention to the fact that there 
is no term in common use to describe the consequences or effects of given facts both 
at law and in equity. “Legal effects” suggests that common law effects only are n- 
cluded. In this article I have adopted the phrase “jural effects” to cover both “‘legal 
effects at common law”’ and “legal effects in equity.” 

8 See 30 Harv. L. REV. 101, 102, 104, 107, for the passages in question. They will 
be discussed in detail below. 
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I 


At the outset I find myself under the necessity of pointing out 
certain misconceptions of my position under which Professor Wil- 
liston apparently labors. In the opening sentence of his article my 
learned friend says: 


“The interesting article by my friend, Professor Cook, in a recent 
number of this REVIEW, on the alienability of choses in action, leads me 
to make some suggestions in opposition to his argument that the as- 
signee of a chose in action should be regarded as having a legal rather than 
an equitable right.” ° 


With all deference to Professor Williston, and in full recognition 
of the fact that he had no desire or intention to misstate my argu- 
ment, I must hasten to say that this appears to me to be not merely 
an inadequate but also an erroneous statement of my conclusions. 
Moreover, it betrays at once the chief reason for the learned writer’s 
dissent, viz., that he has failed to follow the essential features of the 
analysis presented in my article and so has failed to understand what 
my conclusions really are. This failure naturally renders him quite 
unconscious of the fact that he is ascribing to me views which I 
have never entertained for a moment. 

In order to clear up this misapprehension of my conclusions, in 
which some of the readers of Professor Williston’s argument may 
naturally share, the present article will first of all point out specifi- 
cally the ways in which the learned writer has misstated my posi- 
tion, and in doing so will restate and emphasize those portions of 
my analysis the overlooking of which has, it seems, led my critic 
into the error referred to. 

In the first place, nowhere in my former article is it stated that 
the assignee ought to be regarded as having merely “‘a legal right.” 
Even a superficial reading of my argument will disclose that it is 
based fundamentally upon the proposition that the “ownership”’ 
of a chose in action is a complex aggregate of jural relations and that 
the word “right” is entirely inadequate to describe the aggregate 
of rights and other jural relations which, according to the decisions 
of the courts, are vested in the assignee by virtue of the assignment. 
In my own thinking I have found it impossible to get along either 





® 30 Harv. L. Rev. 97. The italics are those of the present writer. 
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with one fundamental legal conception — “right” — where several 
are needed, or with one word to describe several fundamentally dif- 
ferent jural relations. The criticism of my learned friend has con- 
vinced me more strongly than ever of the absolute necessity for 
both an exact, scientific analysis of fundamental legal conceptions 
and an equally exact and scientific terminology.’ Limits of space 
and time compel me to refer the learned reader to the article by my 
colleague already referred to for an adequate exposition of the fun- 
damental conceptions and terminology which seem to me to be neces- 
sary to any adequate discussion of our problem. A detailed applica- 
tion of that analysis and terminology to the concrete problem of 
assignments is found in my original article.” 

Stated in the terms of that analysis and terminology, my con- 
clusions as to the jural character of the assignee’s interest in the 
assigned claim may be restated briefly as follows: In the ultimate 
development of the common law, the assignee of a common law 
chose in action is in a court of law, after notice to the debtor, vested 
with all the rights, privileges, powers and immunities which go to 
make up that aggregate of jural relations commonly called the 
“legal ownership” of the chose in action; and, correspondingly, the 
assignor no longer is vested with the rights, privileges, powers and 
immunities which constitute so-called “legal ownership.” As long 
ago as 1801 James Kent, then a Justice of the Supreme Court of 
New York, in deciding a case involving the legal effects of the 
assignment of a judgment, expressed the same idea clearly, in the 
following words: 


“The assignee of the judgment is to be recognized by this court, as 
the owner, and all acts of the plaintiff [assignor] subsequent to the assign- 
ment, and affecting the validity of the judgment, were fraudulent. 
He has no more power over the judgment than a stranger.” ” 





10 The attention of the learned reader is called, as it was in my former article, to 
the fact that the fundamental analysis and terminology used is that set forth by my 
colleague Professor Hohfeld, in his article on “Some Fundamental Legal Concep- 
tions as Applied in Judicial Reasoning,” 23 YALE L. J. 16. Without an analysis 
similar to that there presented I do not see how legal problems of any sort can be ade- 
quately analyzed. 

For an application of the analysis to the field of contract, see the article on “Offer 
and Acceptance” by my colleague, Professor Corbin, 26 YALE L. J. 169. 

1 29 Harv. L. REv. 819-821. 

2 Wardell ». Eden, 2 Johns. Cas. (N. Y.) 258, 260 (1801). 
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An eminent Connecticut judge in an able opinion was equally 
emphatic in 1818: 


“Tt is a well-settled principle of common law in Connecticut that the 
property in a chose in action may be assigned; and courts of law have 


long since recognized the property in the assignee as fully as courts of 
chancery.” * 


As a corollary to my main proposition, it follows that the re- 
quirement that the suit in the common-law court be brought in the 
name of the assignor was substantially only a formality, demanding 
that a certain kind of title be given to the action; it did not asa 
rule affect the substance of things. On this point the able judge last 
quoted said in the same opinion: 


“The old form of bringing the suit in the name of the obligee, is, indeed, 
continued; but it zs mow mere form.” ™ 


From this summary of the conclusions presented in my original 
article the learned reader will see clearly the inadequacy of the 
statement that I argue “that the assignee . . . should be regarded 
as having a legal rather than an equitable right.” It ignores 
absolutely that very complexity of the jural relations involved 
which was not merely emphasized in my former article but made 
the very basis of my whole analysis and argument. 

That this statement besides being inadequate as a description 
of my conclusions is also (though unintentionally so) quite mis- 
leading appears when we notice that it makes me argue that “the 
assignee . . . should be regarded as having a legal rather than an 
equitable right.””"® Even if there be substituted for “‘a legal right” 
the words which I used, vwz., “an aggregate of legal rights, privi- 
leges, powers and immunities,” and for “an equitable right” the 
words “‘an aggregate of equitable rights, privileges, powers and im- 
munities,” the statement would still be a misdescription of my con- 
clusions. It is not contended at any point in my article that the 
jural relations which go to make up the assignee’s ownership of the 
claim became exclusively legal. Nowhere is it asserted that equity 





8 Smith, J., in Colbourn v. Rossiter, 2 Conn. 503, 508 (1818). The italics are those 
of the present writer. 

M4 See a longer extract from the opinion, 29 Harv. L. Rev. 830. 

6 The italics are those of the present writer. 

16 The italics are those of the present writer. 
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ceased to recognize the assignee as being the “‘owner”’ of the chose 
in action. The whole argument is that the rights, privileges, powers 
and immunities of the assignee become legal as well as equitable, in- 
stead of exclusively equitable. In my argument it is first pointed 
out that apparently there was a time in English legal history when 
the assignee’s “ownership” of the claim was exclusively equitable.!” 
It is then shown how by degrees the common law, adopting the 
equitable view, ultimately came to recognize the assignee as owner.'® 
Of any view that equity ceased to regard the assignee as owner, be- 
cause of this recognition of him by the common law court, there is 
no hint in anything that was said. Indeed, the following extract 
from the opinion by Smith, J., already referred to, quoted in my 
original article, shows that quite the contrary was intended: 


“T speak not of chancery, merely. It is the same at law. There is no 
hostility between the different jurisdictions on this subject. . . . The 
courts of law have long since recognized the property in the assignee as 
fully as courts of chancery.” 


Surely if this means anything it means that the ownership of the 
assignee is concurrently legal and equitable, 1. e., recognized and sanc- 
tioned both by common law and by equity. In view of prevailing 
modes of thought and use of terms, however, it is necessary to ex- 


plain exactly what is meant by saying that a given jural relation is 
concurrently legal and equitable. This demands some considera- 
tion of the relations between law and equity as well as of the nature 
of legal and equitable rights and other jural relations. 


II 


Commonly jural relations are classified as either “legal” or 
“equitable.” The fact that many jural relations are concurrently 
legal and equitable is not usually recognized.” By the statement 
that a jural relation is concurrently legal and equitable is meant 
_ simply that it is recognized as valid and so is sanctioned by both 
courts. To apply this concretely to the case of assignments of 
choses in action, let us consider, for example, the jural relations 





17 29 Harv. L. REv. 822. 18 29 Harv. L. REv. 824-28. 

19 2 Conn. 503, 508 (1818). The italics are those of the present writer. 

2 An accurate analysis of the situation is presented by Professor Hohfeld 
in his article upon “The Relations between Equity and Law,” 11 Mica. L. REv. 


537- 
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which arise upon the assignment of a common law debt. The right 
of the assignee to have the debtor pay the money to him, and the 
correlative duty of the debtor to pay the money to the assignee, are 
concurrently legal and equitable, not merely legal or equitable. 
That is, both courts recognize and sanction the right of the assignee 
and the duty of the debtor. To be sure, ordinarily the assignee may 
not sue the debtor in equity, either in his own name or that of the 
assignor, for the reason that he has an adequate remedy at law.” 
It by no means follows that the right and its correlative duty are 
exclusively or purely legal, although that is commonly assumed. 
An accurate analysis shows that the right and duty are recognized 
and sanctioned by equity as well as by law. By refusing to interfere 
by injunction with the assignee’s suit in a law court for the collec- 
tion of the claim, the court of equity “indorses and sanctions the 
remedial proceeding in the law court,” ” and so the right itself. 
If the view of equity were that the debtor’s duty to pay is not in 
equity as well as at law owed to the assignee but to someone else — 
the assignor, for example — an injunction to stop the assignee from 
collecting the claim by means of a common law proceeding would be 
the normal thing. Moreover, when occasion arises equity stands 
ready to aid the assignee if for any reason the effective assertion of 
his right to payment requires such aid.¥ For example — referring 
now to the time when the testimony of parties to an action could not 
be had in a common law court — if to establish his right the as- 
signee needed testimony frorn the debtor, equity would enable the 
former to obtain it by bill of discovery, brought in aid of the action 
at law.“ So also if the assignee held the chose in action in trust for 
someone else and refused to enforce it for the benefit of the cestui, 
the latter could proceed directly by bill in equity against both 
assignee and debtor and compel payment by the latter. Where 
because of defects in the common law — due chiefly to the technical 
rule requiring the action to be entitled with the name of the as- 





21 Hammond ». Messenger, 9 Sim. 327 (1838); Hayward v. Andrews, 106 U. S. 
672 (1882). The latter case contains a review of the leading American authorities. 

2 Hohfeld, 11 Micu. L. REv. 569. 

% Cf. the examples given by Hohfeld, loc. cit. 

* Of course to-day the modification of the common law rules of evidence usually 
renders such a course unnecessary. 

% Fogg v. Middleton, 2 Hill Ch. (S. C.) 591 (1837), and cases cited in AMEs, CASES 
on Trusts, 2 ed., 67. 
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signor — the assignee could not sue at law, he could sue directly in 
equity in his own name.™ 

A careful consideration of the other jural relations involved — 
the privileges, powers and immunities of the assignee — will show 
that they also are not exclusively legal *’ or exclusively equitable, 
but concurrently legal and equitable in the same sense. It is, for 
example, the privilege of the assignee to release the claim if he wishes, 
with or without receiving a consideration; he is under no duty to 
the assignor or others not to release, 7. e., they have “no right” 
that he shall refrain from releasing. That the assignee has this 
privilege at law is shown by the fact that neither the assignor nor 
anyone else has a cause of action against him if he does execute a 
release. That the privilege is also equitable, 7. e., recognized and 
sanctioned by equity, is obvious, for clearly equity would not only 
refuse to enjoin him from releasing if he had not yet done so but 
also hold him guiltless of any wrong if he had. To assert that the 
privilege was not equitable as well as legal would be to assert that in 
equity as distinguished from law he was under a duty to someone 
— presumably the assignor — not to release. If so, equity would 
at the instance of the one to whom the duty was owed grant an 
injunction to stop the giving of the release or, if it had been given, 
order its surrender and cancellation or give such other relief as the 
occasion demanded.” Consideration of the other privileges of the 
assignee, with their correlative “no-righis” of others, shows that 
they are concurrently legal and equitable.*° 

The powers of the assignee and their correlative Jiabilities®™ are 
also concurrently legal and equitable. For example, the power of 
the assignee to give a valid release to the debtor is recognized by 
both law and equity. If it were not concurrently legal and equi- 
table, but merely legal, the chancellor would of course refuse to 





2 Person & Marye »v. Barlow, 35 Miss. 174 (1858). 

27 “Exclusively legal” and “exclusively equitable” jural relations are considered 
more carefully at a later point in the discussion. 

28 See the discussion of “‘no-rights” by Hohfeld, 23 Yate L. J. 32. 

29 Compare the situation in early days when payment of a bond did not per se 
discharge it at law unless it were so conditioned. 

30 For example, the privilege to transfer the claim to anyone else; the privilege 
not to enforce the claim by suit and thus to permit the statute of limitations to run, 
etc. 

31 See the scheme of jural “opposites” and “correlatives” in 23 YALE L. J. 30. 
One may of course have the power to do a thing and not the privilege of doing it. 
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recognize the validity of the release. An example of a situation of 
this kind is found in the case of a partial assignment. At law — 
at least in those jurisdictions in which the partial assignee’s rights, 
etc., are purely equitable * — the assignor has a legal power to 
extinguish by release the whole claim. In equity, however, the 
claim is not recognized as extinguished, 7. e., the partial assignee 
can recover from the debtor the amount assigned to him.* The 
power of the assignor to release the claim in such a case is therefore 
exclusively legal.* 

Finally, the immunities of the assignee and their correlative disa- 
bilities ® are concurrently legal and equitable. Again a single con- 
crete example must suffice for illustration. Suppose — after notice 
to the debtor of the assignment — the assignor were to execute under 
seal a release of the claim. This release would be without jural 
effect upon the validity of the claim, either at law or in equity. 
The assignor has no power, 7. e., is under a disability, both at law 
and in equity, to extinguish the claim; the assignee enjoys an im- 
munity from having the claim extinguished in this way. If the im- 
munity of the assignee, with its correlative disability of the assignor, 
were exclusively legal, the following situation would result: At law, 
since the assignor lacked the power to release, the release would be 
invalid and the claim still in existence; in equity, on the other hand, 
since by hypothesis the immunity in question does not exist, and 
so a power in the assignor to give a valid release is recognized, the 
claim would no longer be valid. Under such circumstances the 
chancellor would both refuse to aid in the assertion of the assignee’s 
legal rights and also in a proper case compel the assignee to refrain 
from exercising his legal rights and even to surrender them.® The 
other immunities of the assignee — e. g., from having the assignor 





2 Whether the partial assignee’s ownership of the claim is concurrently legal and 
equitable or exclusively equitable is discussed later. 

% Ames, CASES ON TRUSTS, 2 ed., 64. 

* This was the situation in the case of total assignments at one period of the de- 
velopment of our law. The assignor could at law give a valid release, which however 
was not regarded as valid in equity. 

% 23 YALE L. J. 30. 

% Compare the situation which results when a cestui “releases” a claim against a 
third person held in trust. Equity would enjoin the trustee from asserting the claim at 
law, as well as refuse him equitable aid if he asked for it in what would otherwise be a 
proper case for equitable relief. The release would be valid in equity but not at 
law. 
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or anyone else transfer the claim to others *” — prove to be con- 
currently legal and equitable if we examine them closely. Time and 
space, however, do not permit of such examination. 

From every point of view, then, we may say with the eminent 
judge already quoted, “‘It is the same at law”’ as it is in equity; 
“there is no hostility between the jurisdictions on this subject.” * 


Ii 


Now that the conclusions set forth in my original article have 
been carefully restated and the misconceptions due to my learned 
critic’s misunderstanding of them removed, we may turn our atten- 
tion to the argument against their soundness. As already stated, 
it is based in part upon certain assumptions concerning the “essen- 
tial characteristic” or “fundamental characteristic” of ‘equitable 
rights,” “‘equitable obligations” or ‘“‘equitable ownership” as dis- 
tinguished from “legal rights,” “legal ownership” or “legal titles.” 
Professor Williston says: 


“Tn discussing equitable rights there is always danger of confusion 
between the essential character of the right and the tribunal in which it is 
enforced. The fundamental characteristic of an equitable obligation 
is that it binds primarily a particular person#and binds others only 
when their relation to that person is such that in conscience they should 
be subject to his duties. The Court of Chancery has been the tribunal 
where such duties have ordinarily been enforced. But even in jurisdic- 
tions where the distinction between legal and equitable courts is still 
preserved, courts of law to-day enforce a great variety of equitable 
rights and duties without thereby changing ‘their essential characteris- 
tics. To call such rights legal in antithesis to equitable merely because a 
court of law enforces them, is a natural tendency but a dangerous one. 
Of course no such confusion exists in the argument of Professor Cook. 
His view seems to be that the extent of the powers of the assignee of a 
chose in action involves the conclusion that he has more than that per- 
sonal right which is typical of equitable ownership and should rather be 
designated as a legal owner, his ownership being qualified, to be sure, by 
certain limitations, as legal ownership often is.” *® < 





37 Tf no notice has been given to the debtor, the problem of the rule in Dearle ». 
Hall, 3 Russell 1, 48 (1827), is raised. See discussion below. 

38 The method of sanctioning the particular jural relation may well be different, at 
law and in equity, as has been pointed out. 

39 30 Harv. L. REv. 97-98. The italics are those of the present writer. 
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If it be “confusion” to attach to the word “right” the adjective 
‘legal’? when the right in question is recognized and sanctioned by 
a court of law, and the adjective “equitable” when the right is 
recognized and sanctioned by a court of equity,“ I must plead 
guilty to being hopelessly confused, for that is precisely the way 
in which I have always used these terms. This seems to me to be 
not only their natural meaning but also the only really useful one 
to attach to them. To me the confusion appears to lie in the 
minds of those who assert that there is some “fundamental” or 
“essential” characteristic of “equitable rights” — aside from the 
fact that they are recognized and sanctioned by courts of equity — 
which differentiates them from all other classes of “rights” and 
requires us to regard them not merely as equitable but as exclu- 
sively equitable and not legal, even after they have come to be fully 
recognized and sanctioned by courts of law as well as by courts of 
equity. If I understand Professor Williston, just that is what he 
wishes us to say concerning the assignee’s “rights”; they are 
equitable, not legal.” 

To deal with the matter adequately we must go somewhat more 
fully into the relations between law and equity and “legal” and 
“equitable” jural relations than we have done. As Professor Hoh- 
feld has shown in the article previously referred to,” all genuine jural 
relations in our system of law fall into two classes. The first con- 
sists of jural relations which are concurrently legal and equitable ;* 
the second of those which are exclusively equitable“ What appears 
at first sight to be a third class, v7z., jural relations exclusively legal, 
is found upon analysis to consist of jural relations which are, so far 
as genuine law is concerned, only apparent.” That is, if we take our 





40 In states where law and equity are “merged,’’ the distinction to-day between the 
court of common law and the court of equity is chiefly between a tribunal with a jury 
and one without, with a different kind of appellate review, at least in cases where the 
sole relief sought is the payment of money. The equitable decree for the payment of 
money is enforced precisely like the common law judgments — in fact both are called 
judgments under the code procedure. 

4 30 Harv. L. REV. 99. 

® Note 20, supra. 

® In the sense set forth above. 

“ The classification here adopted has of course no connection with the well-known 
classification adopted by Story and others dividing the jurisdiction of equity into con- 
current, exclusive, and auxiliary. 

4 Hohfeld, 11 Micn. L. REv. 569. 
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whole system of law into account, we find that every exclusively 
legal jural relation is in conflict with some paramount exclusively 
equitable jural relation which has the effect of annulling the legal 
jural relation in question.” If this were not true, 7. ¢., if the equi- 
table relation properly enforced did not in effect supersede and ren- 
der of no effect the legal relation in question, the latter would not 
be exclusively legal but concurrently legal and equitable, 7. e., would 
be recognized and sanctioned by both courts. 

It follows that rights and other jural relations which are com- 
monly called and assumed to be “legal” as distinguished from 
“equitable” are really of two kinds. The first are genuine jural 
relations, concurrently legal and equitable, 7. e., recognized and 
sanctioned by both law and equity; the second are only apparent 
and are not genuine jural relations, since, being exclusively legal, 
they are in conflict with some paramount exclusively equitable 
jural relation which has the effect of annulling them. 4 

Unfortunately the terminology in current use is not based upon 
a careful analysis of the situation. Professor Williston’s misunder- 
standing of my former article — in which, perhaps unfortunately, 
I forbore introducing new terms — has convinced me that no prog- 
ress can be made without the adoption of a terminology adequate 
to express clearly the relations between legal and equitable jural 
relations as they actually exist. It seems desirable, therefore, to 
adopt the phrases suggested by Professor Hohfeld, v7z., “‘concur- 
rently legal and equitable,” “exclusively equitable” and “‘exclu- 
sively legal” in classifying jural relations. That will be done in 
what follows. It must constantly be borne in mind that a jural 
relation which is exclusively legal is not a genuine jural relation 
at all; also that to say merely that a given relation is “legal” or 
“equitable” does not mean that it is exclusively so— it may be 
concurrent. ° 

Coming now to the discussion of the passage quoted from Pro- 
fessor Williston’s argument, it is obvious of course that he does not 
mean by “equitable right” a jural relation that is recognized and 
sanctioned exclusively by a court of equity, for he insists upon call- 
ing rights enforced by courts of law “equitable, not legal.” A right 
which he would call ‘equitable, not legal’’ might, therefore, in the 





Many concrete illustrations are given in 11 Mica. L. REv. 555. Of course if 
the appeal is not properly made to the equity court, the action at law prevails. 
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terminology here adopted be either concurrently legal and equitable 
or exclusively equitable.*’, 

An attempt on my part to formulate for my own satisfaction the 
argument of my learned friend into a series of definite propositions 
has yielded the following result. I have reached it by considering 
both the general trend of his article and particular phrases used at 
different points in it. Except where quotation marks are used, the 
phraseology is mine. I can only hope that it does not misrepresent 
in any material way what he has said. 

1. “An equitable ownership” or ‘‘an equitable title” is “an 
equitable right” with a correlative “‘equitable obligation.” 

2. Every “equitable right” is “primarily personal,” 7. e., it has 
the “fundamental” or “essential characteristic” that “it binds 
primarily a particular person, and binds others only when their 
relation to that person is such that in conscience they should be 
subject to his duties.” , 

3. Not only do all ‘‘equitable rights” have this characteristic, 
but every “‘right” which has this characteristic is “equitable, not 
legal,”’ no matter in what court it is recognized and sanctioned.” ° 

4. The “right” or “ownership” of an assignee of a chose in 
action has this characteristic and is therefore “equitable, not legal i 
even though now fully recognized and sanctioned by courts of law. 

It is apparent that to Professor Williston “rights” are either 
legal or equitable. The conception of “rights” as concurrently 
legal and equitable seems to have no place in his analysis. It 
will at once be seen that we are dealing, in part at least, with a 
question of terminology. However, this difference in terminology 
is not merely a question of choosing one rather than another of a 
number of non-significant labels, any one of which would serve the 
purpose equally well. Behind terminology lie concepts; behind 
confusion in terminology lies confusion in concepts. 

As Professor Williston himself says: 





47 Possibly it might be exclusively legal if it had the “fundamental characteristic” 
described but were recognized and sanctioned only in a court of law. 

48 30 Harv. L. REV. 97. 

4° This seems to be the fair meaning of Professor Williston’s argument, although I 
think it is not expressly stated. 

5° This, although not explicitly stated, seems fairly to be inferred from the whole 
argument and such phrases “as legal in antithesis to equitable” (30 Harv. L. REv. 
97) and similar statements. 
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“Words have their importance. If wrongly used, wrong ideas are sure 
to follow, and wrong decisions follow wrong ideas. . . . And more than 
one court has been led into the error of holding. . . .” * 


Undoubtedly the really important difference between my learned 
critic and myself is in the matter of fundamental jural concepts. 
It is because Professor Williston does not recognize that rights and 
other jural relations may be at the same time both legal and equi- 
table that he fails to see that to say that a right is legal is not neces- 
sarily to say that it is exclusively legal and so not equitable. As I 
have tried to show above, his misunderstanding of my conclusions 
is due in part to this antithesis between legal and equitable “rights” 
(jural relations) which seems ever to be present in his mind. The 
same cause leads him to say that the courts of law, when they came 
to sanction fully the ownership of the assignee, did so, “still recog- 
nizing . . . that his ownership was equitable, mot legal.”*{ The 
only opinion which he cites in support of that proposition is that in 
Winch v. Keeley.* All that was there said, however, was that the 
common law now recognized and enforced rights which were for- 
merly enforceable only in equity, 7. e., the opinion recognized that 
the assignee’s ‘“‘rights” were equitable. It did not state that they 
were not also legal, and the plain truth of the matter seems to be 


that in any natural meaning of the terms they are both legal and 
equitable and not exclusively equitable. 

In other words, Professor Williston has two terms — legal and 
equitable — to express two supposedly mutually exclusive funda- 





| “The Repudiation of Contracts,” 14 Harv. L. REv. 425. 

“Tf terms in common legal use are used exactly, it is well to know it; if they are 
used inexactly, it is well to know that, and to remark just how they are used.” 
James BRADLEY THAYER, PRELIMINARY TREATISE ON EVIDENCE, 190. 

“This does not mean that the effort for clear thought and exact statement can be 
relaxed. Rather the contrary; for the very breadth of the subject has made it easy to 
hide confusion of thought behind ambiguous and question-begging phrases.” Dean 
Ezra Ripley Thayer, 27 Harv. L. REv. 318. 

“The student of Jurisprudence is at times troubled by the thought that he is deal- 
ing not with things, but with words, that he is busy with the shape and size of coun- 
ters in a game of logomachy, but when he fully realizes how these words have been 
passed and are still being passed as money not only by fools and on fools, but by 
and on some of the acutest minds, he feels that there is work worthy of being done, if 
only it can be done worthily.” JoHN CaripMAN Gray, NATURE AND SourcEs oF Law, 
viii. 

8 30 Harv. L. REV. go. 

% 1 T. R. 619 (1787). See the passage quoted in 30 Harv. L. REV. 99, n. 3. 
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mental concepts. In his analysis, these two concepts cover the 
whole field; there is no room for a third. In the analysis which I am 
following, there are three fundamental concepts and three terms 
which correspond to them — exclusively legal, exclusively equitable, 
and concurrently legal and equitable. 

Let us now examine the truth of the propositions in which I have 
attempted to summarize the fundamental parts of Professor Wil- 
liston’s argument. The first and second treat “equitable owner- 
ship” as an “equitable right” or “obligation” “primarily personal.” 
This is, of course, the view maintained by the late Dean Ames, by 
Maitland, and others. To discuss it adequately would require far 
more space than can be given to it here, and a few words must 
suffice to indicate what to the present writer seems to be its funda- 
mental weakness, viz., that it is based upon a totally inadequate 
analysis of the fundamental jural relations involved in “ownership,” 
whether the latter be concurrently legal and equitable or exclusively 
equitable. 

Professor Williston’s similar statement that “legal ownership 
is conceived fundamentally as a right good as against all the world” 
shares the same weakness. All statements of this kind which de- 
scribe ownership merely as a right ignore totally the complex char- 
acter of the jural relations involved. For the sake of simplicity, 
let us consider so-called “‘legal ownership” ™ first. A., for example, 
owns a chattel, free from any legal or equitable claims. It requires 
only a slight consideration to see that to say that A. has a right is in- 
sufficient. In the first place he has, not one right, but many rights. 
Commonly we express this by saying that he has a right im rem, 
but that expression is misleading unless very carefully defined.® 





ta 


i 
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% This is of course concurrently legal and equitable where the property is owned 
absolutely, i. e., not held in trust. P 

55 The briefest consideration shows that we are dealing not with one right but with 
a multiplicity of rights, actual and “potential,” meaning by the latter term that only 
a portion of the operative facts necessary for the existence of an actual right which 
can be violated are as yet inexistence. Consider, forexample, the situation in Rylands». 
Fletcher, L. R. 3. H. L. 330 (1868). If (as, apparently, later decisions show) the rule 
applies only as between neighboring landowners, what is the situation before the water 
has been collected on the land? The right to have it kept off is potential, but becomes 
actual as soon as it has been collected. Whatever this right may be called, it is a part 
and only a part of a complex aggregate of rights which the land owner has. Consider 
the rights of the owner of a sheep. If no one in the jurisdiction owns a dog, it is dif- 
ficult to conceive of the owner of the sheep as having an actual right against anyone 
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In addition, however, he has many privileges,*® powers®’ and im- 
munities.* If the so-called “legal ownership” is a genuine owner- 
ship, all the jural relations that are legal are also equitable, i. e., 
concurrent. A complete analysis would show also that the com- 
plete ownership of the flock of sheep includes also jural relations 
exclusively equitable.°? If we should modify Professor Williston’s 
statement concerning ‘‘legal ownership” so as to make it read that 
“legal ownership” is conceived fundamentally as including a right 
“good against all the world” © it would be nearer the truths The 
particular “right” Professor Williston seems to have in mind here 
is the ‘‘right” to recover the chattel from anyone into whose hands 
it may come. ¢ Even then as applied to chattels it would not be true 
in the original home of the common law, for the chattel could not 
be recovered from a purchaser in market overt. Nor would it be 
true of “legal ownership” of real estate acquired under an unre- 
corded deed in jurisdictions having recording acts. 

It must not be overlooked that in the cases just discussed the 
“legal owner” of the chattels or land has other “rights” which are 
“good against all the world.” If, for example, the sheep have been 
stolen by a thief, the right of the owner to immediate possession 
will support an action of trover for the conversion of the sheep 





that dogs shall not injure the sheep. As soon as a number of persons do have dogs, how- 
ever, and know of their propensity to injure sheep, the rights against such persons are 
actual; but as against all others in the jurisdiction, the owner’s rights are potential. 
All of these rights are only a small part of the so-called right im rem. Consider another 
case. When A. is in New York and B. in Buffalo, can we say that A. has an actual 
right not to be assaulted by B.? Or must we say that the right is only “potential” 
until the physical possibility of a battery arises? It is not intended to answer these 
questions at this time, or to do more than to point out how superficial and mislead- 
ing the present analysis and classification of rights into rights in rem and rights in 
personam really is. It is to be hoped that soon someone will give us a more careful 
analysis as well as a more scientific terminology. 

56 For example, the privilege to do all kinds of acts by way of using the chattel, 
selling it, mortgaging or pledging it, giving it away, etc., etc. 

57 For example, to transfer title by delivery, by deed; to pledge the chattel, or to 
mortgage it, etc., etc. 

58 For example, no one else has the power to transfer the ownership unless em- 
powered to do so by appointment as agent or under valid execution process, etc. 

59 For example, the power to give an equitable mortgage without creating any legal 
interest. 

0 Of course no right is good against “all the world.” It may be good against an 
indefinite number of people or people generally. See the discussion in my article in 
15 Cot. L. REV. 40-44. 

61 See the discussion of the recording act cases, infra, n. 87. 
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against anyone who steals them from the first thief, or who takes 
by gift from the first thief, etc. 

From all this we may conclude that ‘legal ownership” must be 
conceived of as a complex aggregate of rights and other jural re- 
lations, and that the “right” which my learned critic apparently 
has in mind, viz., to recover the chattel or land from persons into 
whose possession it has come, need not be good “against all the 
world” in order that the ownership be “‘legal.”” It seems clear that 
whoever disputes the last statement must be prepared to maintain 
that legal ownership of chattels never existed in England and that 
it does not exist to-day in the case of land under the recording 
acts. | 

Referring now to Professor Williston’s statements as to “‘equi- 
table rights,” is it really true to-day that the essential character- 
istic of ‘an equitable right” is that it is “primarily personal,” 7. e., 
“binds primarily a particular person”? However true this may have 
been historically, does such a statement adequately describe the law 
of to-day when, as Professor Williston himself points out, ‘an 
equitable right” or “ownership” which is recorded includes ‘‘rights 
good against all the world” and may be “much more comprehen- 
sive” than “legal ownership?”® Apparently Professor Williston 
is willing to maintain that it does, arguing that “‘the same result” 
is reached by law and equity but by different roads.“ If, as my 
learned critic seems to admit, the jural results at law and in equity 
are identical,® it is difficult to see how the “rights” of “equitable 
ownership” can be fundamentally different in their essential char- 
acteristics from those of “legal ownership.” Moreover, as the 
learned author himself says, the reasons why “equitable rights” 
are available against particular persons or groups of persons are in 
the last analysis the same as those which lead us to make “‘legal 
rights” available against the same persons.® 





® There are many statutory modifications of “legal ownership” which apply the 
doctrine of innocent purchase for value so as to limit still farther “legal ownership” 
in ways unknown to the common law. Examples are found in the Factor’s Acts, Uni- 
form Bills of Lading Act, Uniform Warehouse Receipts Act, etc. 

% 30 HARV. L. REv. 98. 

* 30 Harv. L. REV. go. 

% J do not intend either to deny or admit the truth of the admission that the re- 
sults are “the same,” 7. ¢., identical. It is too large a subject to treat here. 

% Doubtless the reasons which actually influenced courts of equity to establish the 
doctrines in question were not those which we to-day give as their justification. 
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In any event, a careful analysis of so-called ‘‘equitable owner- 
ship” will show that it is not primarily a right, but that, like “legal 
ownership,” it is a complex aggregate of rights, privileges, powers 
and immunities,” and any treatment of the subject which ignores 
this is, to say the least, inadequate. « 

It may be noted in passing that the learned writer’s statement as 
to the fundamental characteristic of “equitable rights” is not true 
of those jural relations which are commonly assumed to be merely 
“legal” but which are in fact concurrently legal and equitable. 
Since all legal jural relations which are genuine are of this charac- 
ter, it is obvious that many genuine jural relations which are 
equitable (but at the same time legal) are good “against all the 
world.” For example, the right of an owner of land in possession 
to have “all the world” refrain from trespassing is equitable as 
well as legal. As an equitable right it is as much a “right in rem” 
as it is in its aspect as a legal right. Undoubtedly it was not of 
equitable rights of this kind that Professor Williston was writing, 
but only of those which originated in equity. Many of these are 
of course now concurrently legal and equitable; others are still 
exclusively equitable. It is to all of these, as I understand it, that 
Professor Williston attributes the characteristic referred to. 

Even if it were to be admitted — merely for the sake of argu- 
ment, but without actually determining the truth — that all the 
“rights” which historically were exclusively equitable in origin 
did possess in the beginning some such characteristic as that de- 
scribed by Professor Williston, it does not follow that they neces- 
sarily lost this characteristic when in the course of the develop- 
ment of our law they came to be recognized and sanctioned by 
courts of law, 7. e., became concurrently legal and equitable. There 
is no inherent reason why the chancellor should change his views 
as to their scope, or why the law court, recognizing their historical 
origin, may not give them precisely the same limitations they pre- 
viously had when exclusively equitable.* Neither does there seem 





87 A cestui que trust has many privileges, for example, ordinarily he has the privilege 
of transferring his interest. He also has a power to do the same thing. If the instru- 
ment creating the trust is recorded, his immunity from having his “ownership” de- 
stroyed is as complete as that enjoyed by “legal owners.” If it is not recorded, this 
immunity is not so complete. He has of course other immunities, ¢. g., no one else can 
transfer the “equitable interest” to others. 

68 It is extremely important therefore to know the history of a particular doctrine 
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to be any good reason why they should not be called what they are 
— concurrently legal and equitable.® 

Professor Williston’s conception of all jural relations as either 
legal or equitable and his failure to recognize that many of them are 
concurrently legal and equitable leads him to assert that so long as 
the common law procedure required the assignee to sue in the name 
of the assignor 


“it was hardly possible to argue, and it was not argued, that the as- 
signee was legal owner of the right”’;”° 


also that 


“all the powers and rights upon which Professor Cook relies . . . may 
belong to the assignee whether the court travels on the theory that he 
has a legal ownership or on the theory that he has a legal power to 
collect but only equitable ownership.” 7 


Nevertheless, so far as concerns the first of these statements, the 
“impossible” was achieved by Kent, C. J., in 1801; by Smith, J., in 
1818, as is shown by the extracts printed above. Nor are these 
isolated instances, as others cited in the footnote will show.” 

If I have made my argument down to this point entirely clear, 
the incorrectness of the second statement ought to require no demon- 
stration. ‘The legal power to collect” is only one among the many 
jural relations which at law as well as in equity are vested in the 
assignee.* The privilege and the power to release gratuitously; the 
privilege and power to transfer to others; the immunity from a 
power of the assignor, or anyone else to do these things — all these 
and many other jural relations * are recognized as vested in the 
assignee by courts of law as well as of equity. To call the “power 
to collect” “legal” but to deny the same name to these other jural 





if we are to be in a position to discuss the real problem involved in a discussion of its 
scope and limitations. 

6 Tf all that Professor Williston means is to insist that whatever limitations the as- 
signee’s ‘‘rights” had when purely equitable they should continue to have when they 
become concurrent, there is little occasion for controversy between us. Apparently 
however he means much more. 

70 30 Harv. L: REV. 100. 

1 Ibid. 

” Parris, J., in Hackett ». Martin, 8 Greenl. (Me.) 77, 78 (1831); Morrow ». In- 
habitants of Vernon, 35 N. J. L. 490 (1872); Bouvier v. Baltimore & N. Y. Ry. Co., 
67 N. J. L. 281, 293, 51 Atl. 781 (1901); Bird v. Caritat, 2 Johns. (N. Y.) 342 (1807). 

% For example, the right to have the sheriff levy execution for the assignee’s benefit. 
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relations which are also recognized and sanctioned by courts of law 
seems inconsistent, to say the least. At the risk of tedious repeti- 
tion, let me repeat: According to the decisions of the courts, all the 
jural relations which before the assignment were vested in the 
assignor have ceased to be so vested, and on the other hand the 
assignee has become by virtue of the assignment invested with all 
the jural relations which go to make up what we call “ownership” 
of the chose in action.e There remains a false appearance of owner- 
ship in the assignor because of the requirement that the assignee’s 
action in a court of law bear a misleading label, viz., the name of the 
assignor. « 

That the label on the action was a mere procedural form was, I 
think, clearly shown in my previous article.“ As apparently Pro- 
fessor Williston was not convinced and others may share his doubts, 
a few additional cases may perhaps be cited with profit. In Mather- 
son v. Wilkinson™ the suit was brought in the name of the assignor, 
It appeared that because of his failure to comply with a statute the 
assignor could not sue. It was therefore argued that the assignee 
could not sue in the assignor’s name. If the assignee had only a 
“power to collect” a claim, the “legal ownership” of which was 
vested in the assignor, it seems clear the objection was well taken. 
The court, however, brushed it aside, saying that the debt was “no 
longer the property” of the assignor; that the latter did “not own 
the claim after selling it and assigning it.”” Other courts on similar 
facts reach the same conclusion.” < 

In other fields of the law there are many similar requirements as 
to the way in which actions shall be entitled. Perhaps the most 
striking is the action of ejectment. As is well known, in its fully 
developed form the names of both plaintiff and defendant were 
purely fictitious. The declaration stated a purely fictitious lease 
to a fictitious lessee (‘John Doe,” the nominal plaintiff), a ficti- 





™ 29 Harv. L. REV. 833. 

% = Me. 1509, 8 Atl. 684 (1887). 

% Quan Wye »v. Chin Lin Hee, 123 Cal. 185, 55 Pac. 783 (1898); Citizens’ Bank ». 
Corkings, 9 S. D. 614, 70 N. W. 1059 (1897). In the case last cited a non-resident cor- 
poration, which was not entitled to sue in South Dakota on the claim because it had 
not complied with the South Dakota statutes, assigned the claim to a resident of the 
state. It was held that the latter could recover in his own name under the “real party 
in interest” clause. In these cases the assignor has the power by the assignment to 
give the assignee more than the assignor has. 
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tious entry and ouster of the fictitious plaintiff by the fictitious 
defendant. By means of the “consent-rule”’ the real defendant was 
ultimately substituted for the nominal defendant, but the real 
plaintiff was never substituted for the nominal plaintiff. Only by 
using this procedural form could the real plaintiff recover, and the 
judgment on its face merely directed that the nominal and fictitious 
plaintiff ‘‘John Doe” recover possession of his fictitious term. The 
writ of execution (“‘habere facias possessionem’’) followed the same 
form, directing the sheriff to put ‘John Doe” into possession.” 
Under this, however, it was the duty of the sheriff to put the real 
plaintiff into possession. The title of the action revealed; of course, 
who the real plaintiff was, as it described him as the lessor of the 
nominal plaintiff. We thus have a situation strikingly like that in 
the action of the assignee in the name of the assignor, where the 
nominal plaintiff (the assignor) apparently by the judgment recovers 
against the debtor, but the duty of the sheriff is to levy execution 
for the real plaintiff (the assignee). In both cases we are dealing 
with a procedural form. The analogy becomes still more striking 
when we recall that in the earlier days of ejectment the nominal 
plaintiff and defendant were real persons.” 

Another equally striking analogy is found in the rule by which 
corporations sue or are sued not in the name of the real parties in 
interest — the stockholders or directors — but under a purely ficti- 
tious name, such as ‘‘The Copper King, Limited.” 7° Similar also 
is the situation where by statute in one state a “joint stock asso- 
ciation” which is not incorporated and so is really a partnership is 
permitted to sue and be sued under a fictitious name — e. g., the 
““X Express Co.,” or perhaps in the name of the president, or presi- 
dent and directors. The real parties in such an action are the mem- 
bers of the association; we are dealing merely with a procedural 
rule. In other jurisdictions without a similar statute, all the partners 
must join or be joined in their own names.*® Purely procedural 





7 See the forms in ADAMS, EJECTMENT, Am. ed., 1821, 364-65, Forms No. 34 and 36. 

78 Ibid., 1-17. Of course ejectment could be and was used by actual lessees. The 
reference here is to its use in cases where the real plaintiff had a freehold interest. 

79 Risdon Iron & Locomotive Works ». Furness, [1906] 1 K. B. 49; Bank of Austra- 
lasia v. Harding, 9 C. B. 661 (1850). Cf. Hohfeld, “The Nature of Stockholders’ 
Individual Liability for Corporate Debts,” 9 Cor. L. REv. 285, 301-03, where the 
cases last cited are discussed. 

% Boston & Albany R. Co. v. Pearson, 128 Mass. 445 (1879). The judgment under 
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also is the common requirement that an action by an executor be 
entitled “A. B., as executor of C.D.” This appears clearly when we 
recall that a suit by a trustee — who occupies an analogous posi- 
‘tion — is required merely to be entitled with the trustee’s own 
name without indicating his fiduciary character. 

This brings us to a consideration of the statutes which permit 
the action to be brought in the name of the assignee. Very little 
need be added to what Professor Williston has said as to the forms: 
which these statutes take. One or two things must however be 
said. In dealing with the code provision requiring all actions (with 
certain exceptions) to be brought in the name of the real party in 
interest, Professor Williston says: 


“It would seem certainly that a mere provision that the real party in 
interest must bring the suit in his own name can effect only a change of 
procedure.” 


Unfortunately for the learned author’s contention, the fact 
seems to be that, rightly or wrongly, this innocent-looking pro- 
vision has been applied by some courts so as to produce important 
changes in substantive law.*'. As applied, however, to the assign- 
ment cases, the decisions of the court which hold that the change 
in the name of the action is procedure merely quite bears out my 
contention that the requirement of suing in the assignor’s name 
was a mere form. So far do they come from militating against 
my position that they actually support it. We may put the matter 
as follows. For historical reasons the common law procedure re- 
quired a certain form of entitling an action brought by an assignee 
claiming by virtue of a common law assignment. A provision 
changing this and permitting the assignee to entitle the action 
with his own name does not alter the procedural requirements of 
other jurisdictions. From this it follows.that in these other juris- 
dictions (if they have no similar statutes) the assignee must still 
obey the local common law procedural rule (/ex fori) and use the 





these statutes may simply read that the plaintiff recover from the officer of the asso- 
ciation whose name as defendant the action bears, but execution does not run against 
his individual property, at least in the first instance, as the statutes usually require 
that satisfaction be had first out of the association property. McCabe v. Goodfellow, @ 
133 N. Y. 89, 30 N. E. 728 (1892). 

81 See, for example Kingsland v. Chrisman, 28 Mo. App. 308 (1887); Tilden 2, 
Stilson, 49 Neb. 382, 68 N. W. 478 (1896). 
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assignor’s name. On the other hand, if by.the statutory law of a 
given jurisdiction assignments not valid at common law are author- 
ized in language which, fairly interpreted, says that the ownership 
of the claim may be transferred, the assignee suing in another juris- 
diction (even though the latter has no similar statute) may well be 
held to be not subject to the ordinary common law procedural rule 
requiring an assignee to sue in the name of the assignor, on the 
theory that that rule applies only to assignments made in pur- 
suance of the common law. It is not argued that this is a neces- 
sary result or indeed the actual result reached in all the cases, for 
it must be admitted that the analysis in most cases is not very 
clearly made. Many decisions, however, are in accord with it; 
and it seems to be the rule which will account for seeming incon- 
sistencies. It was applied in an occasional case at the time when 
it could not be said that the common law had fully recognized the 
ownership of an assigned claim as vested in the assignee.” An 
example in relatively recent times is found in Mayhew v. Pentecost.® 
In that case an assignee in bankruptcy (i. e., a statutory assignee 
under the federal bankruptcy law) who was also assignee in fact 
under an assignment made in Massachusetts (7. e., a common law 
assignee) sued in Massachusetts in the name of the bankrupt. It 
was objected that the suit ought to have been in the name of the 
assignee, as the title to the bankrupt’s choses in action passed to 
the assignee in bankruptcy, as a statutory assignee, by virtue of 
the federal bankruptcy act. The court, while admitting that 
the assignee could have sued in his own name, also recognized the 
assignment in fact as a common law assignment, permitting the 
assignee to sue in the name of the bankrupt assignor, in accordance 
with the common law rule of procedure which still obtained in 
Massachusetts at that time. The court, speaking through Mr. 
Justice Gray, said: 


“The question whether a suit upon a chose in action shall be brought 
in the name of the assignor or of the assignee, is a question of form of 
remedy only, and is to be determined by the lex fori.” 


In effect the court decided that Massachusetts procedure re- 
@ quired one form of entitling the action for common law assignments 





® ©’Callaghan v. Thomond, 3 Taunt. 82 (1810). 
8 129 Mass. 332, 335 (1880). Italics are those of present writer. 
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and another for assignments operating under the federal bank- 
ruptcy act. 
IV 


In the second portion of his argument Professor Williston argues 
that the ownership of the assignee should not be recognized as 
“‘legal”’ because to do so would necessarily involve consequences 
which in his opinion would be not only unfortunate and unjust, 
but also violative of sound legal principles and inharmonious with 
the general trend of the decisions of the courts. He discusses 
cases involving: 

1. The debtor’s right to set off against the assignee claims 
against the assignor; 

2. The effect of latent equities; 

3. The effect of a subsequent total assignment on a prior par- 
tial assignment. 

He states the law relating to the first of these problems as follows: 


“The debtor is generally allowed to set off against the assignee not 
only claims existing at the time of the assignment, but those arising sub- 
sequently prior to the debtor’s notice of the assignment. On the other 
hand a claim against the assignor acquired after notice of the assignment 
cannot be set off. There are a number of cases qualifying in one or an- 
other kind of case the right of set-off against the assignee, but the de- 
cisions need not be examined here, for all that is of importance to the 
present argument is that certainly everywhere the general rule is ad- 
mitted that a claim matured at the time of assignment may be set off 
against the assigned claim. There seems no possible ground on which to 


support this general rule, except that the legal title to the assigned claim® 


still is in the assignor.” * 


It should be noted first of all that my statements as to the as- 
signee’s complete ownership of the claim, at law and in.equity, were 
expressly confined to the situation after notice to the debtor. The 
situation before notice was stated as follows: 


“Clearly here‘*the assignor retains some of the powers of an owner 
— he can extinguish the claim by release, accepting payment, etc. Such 
acts on his part, of course, are wrongs against the assignee and render 
him liable to actions for damages. Translating this into the terms of our 
analysis, we may say that the assignor retains some of his legal powers 
but has lost his privileges as owner of the chose, and the assignee is as 





* 30 Harv. L. REV. rot. 
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yet only partly owner because he lacks the immunities which are es- 
sential to complete ownership. The situation may be compared to that 
of a grantee of land under an unrecorded deed. In such a case we think 
of the grantee as owning the land, but his title is not complete; it is 
subject to a power on the part of the grantor to extinguish it by a con- 
veyance to another purchaser who buys in good faith and complies with 
the recording act./ Notice to the debtor plays the same part in the as- 
signment of the chose in action that recording the deed does in the case 
of the grant of land.” ® 


That portion of the statement of Professor Williston which I 
have placed in italics seems sufficiently answered by this quota- 
tion from my previous article. It is not necessary that at all stages 
of the transaction we attribute complete ownership to either as- 
signor or assignee.** Surely Professor Williston would not contend 
that ‘‘there is no possible ground on which to support” the re- 
sults of recording acts except that ‘the legal title” to the land is 
in the grantor in the case of an unrecorded deed.*’ Suppose, for 
example, that under the particular recording act a creditor of the 
grantor may obtain a valid attachment on the land after the deed 
has been given but not recorded. Is this because “the legal title” 
is in the grantor? Surely not. No more need we say so in the case 
of the assignment before notice has been given.** « 





8 29 Harv. L. REv. 834. 

% The American law of mortgages, especially in so-called “lien-theory”’ states, is 
understandable only if we recognize that neither mortgagor nor mortgagee has com- 
. plete “legal ownership.” 

87 The effect of a recording or registration act is clearly stated by Cozens-Hardy, 
L. J., in Capital & Counties Bank, Ltd. v. Rhodes, [1903] 1 Ch. 631, 655-56. Speak- 
ing of what happens when the “registered proprietor” has made a second transfer 
which has been registered, the first not having been registered, he says: “The transfer 
by registered disposition takes effect by virtue of an overriding power, and not by virtue 
of any estate in the registered proprietor. . . . Notwithstanding that the land has be- 
come registered land, it may still be dealt with by deeds having the same operation and 
effect as they would have if the land were unregistered, subject only to the risk of the 
title being defeated . . . by the exercise of the statutory powers of disposition given 
to the registered proprietor, against which the’ mortgagee must protect himself by 
notice on the register.’ (The italics are those of the present writer.) 

88 In this case the grantee, while vested with many of the jural relations which go 
to make up that complex called “ownership,” lacks some of them. If he were complete 
owner he would have a.right that creditors of the grantor should not attach as well 
as an immunity from a valid attachment by them. They would be under both a cor- 
relative duty to refrain from attaching and a correlative disability to make a valid 
attachment. As it is, with the deed unrecorded, they have both a privilege and a power 
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In making the comparison which I have between notice in the 
case of assignments and recording in the case of deeds, I must not 
be understood to say that notice plays the same part in all re- 
spects that recording does. All that is meant is that in relation to 
the power of the assignor or grantor to defeat the assignee or gran- 
tee by a subsequent assignment or grant, notice and recording are 
alike in terminating this power. It may well be that as between 
the assignee and a creditor of the assignor who garnishees the 
debtor, after the assignment but before notice of the assignment 
has been given to the debtor, the former might be preferred.*° 

The justification for permitting creditors of the assignor to set 
off the claims referred to is to be found ultimately in principles of 
fairness, of public policy, etc., rather than in the supposed require- 
ments -of logic. Doubtless many decisions of the courts have, be- 
cause of defective analysis of the problem, been based, at least 
ostensibly, upon these supposed logical requirements. It is be- 
lieved, however, that in many of these cases notions of fairness and 
business convenience played, subconsciously, a larger part than 
appears upon the surface. 

The second unfortunate effect which Professor Williston con- 
ceives would necessarily be the result of recognizing the “legal 
ownership” of the assignee is stated as follows: 


“The effect of equities of third persons against the assignee seems 
also to depend upon the legal or equitable character of the assignee’s 
rights. Though it is well settled that an assignee is subject to the equi- 
ties of the obligor, it is a matter of dispute how far the assignee is subject 
to equities of third persons agaihst the assignor; (as, for instance, where 
the assignor was himself an assignee of the chose in action under an as- 
signment which he had procured by fraud, or(where for any reason the 
assignor held the assigned claim subject to a trust, actual or construc- 
tive, in favor of a third person.). . {Even though the assignee paid 
value with no knowledge of any outstanding claim, it is still true that 
the defrauded original owner or person beneficially entitled to the as- 
signment has an equity prior in timejand, therefore, superior to that of 





to attach; i. e., the grantor has “no-right” that they shall not attach and also is under 
a “liability” to have a valid attachment made. 

8° The analysis here is similar to that in the preceding note relating to attaching 
creditors. The creditors of the grantor possess before notice privileges and powers of 
which notice deprives them. The authorities are collected in Ames. CAsEs ON 
Trusts, 2 ed., 413. 
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the ultimate assignee, if the latter’s right is merely equitable. If, how- 
ever, the latter could be regarded as the owner of a legal right, his right 
would be superior to the original equity. In fact, the latent or collateral 
‘equity against the assignor of an intangible chose in action has prevailed 
over the right of the subsequent purchaser in good faith, in the absence 
of an estoppel, in England and in a majority of the United States where 
the question has been raised.” 


Here again the antithesis between “legal” and “equitable” 
appears. “Legal” means “not equitable” and vice versa. To 
make the objection apply to my conclusions we must amend the 
italicized portion so that it will read somewhat as follows. “If 
however the latter [the assignee] could be regarded as having a 
concurrently legal and equitable ownership, he would have priority 
over the holder of the original equity.” The question at once 
arises, Why would he? Does the word “would” mean that that 
result would necessarily and inevitably follow? If so it must be 
because some principle of logic or some far-reaching and well-settled 
legal principle requires it. 

Obviously logic in the abstract will not do. What legal prin- 
ciple is it that Professor Williston has in mind? Doubtless that 
relating to bond fide purchasers for value. Apparently, although 
he does not say so explicitly, he is assuming that there is a well- 
settled principle of our law that every bond fide purchaser for value 
of a “legal title” or “legal right” is protected from “equities.” 
This was of course the view of the late Dean Ames, maintained with 
much vigor in his essay upon “ Purchase for Value without Notice.” 
It is there stated as follows: 


“A court of equity will not deprive a defendant of any right of prop- 
erty, whether legal or equitable, for which he has given value with- 
out notice of the plaintiff’s equity, nor of any other common law right 
acquired as an incident of his purchase.” % 


The facts seem to be that this wide and sweeping statement of 
a principle which Dean Ames regarded as “‘a far-reaching principle 
of natural justice” is not justified by the cases.e They have never 
established so broad a principle so far as the actual decisions go.® 





% 30 Harv. L. REv. 102. The italics are those of the present writer. 
%| LECTURES ON LEGAL History, 254-55. ® Tbid., 272. 
e ® See, for example, the cases on overdue commercial paper, note 98, infra; also 
Baker v. Snavely, 84 Kan. 179, 114 Pac. 370 (1911), which seems to be directly contra 
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To go into the matter fully would require a whole essay by itself. 
I can do no more than suggest what seems to me to be the true 
point of view, viz., that the doctrine in question can be understood 
only in the light of its history. It has even been suggested by one 
writer that in many cases it produces entirely arbitrary results 
and that it is less equitable as applied, for example, to real estate 
held in trust than a rule which would divide the loss due to the 
rascality of a defaulting trustee between the innocent cestui and 
the equally innocent purchaser. The truth seems to be that the 
doctrine as we have inherited it is the result of various more or 
less clear or confused ideas of expediency, justice, and supposed 
logic. As a principle in the living law of to-day it must be de- 
fended, if at all, upon grounds of real social policy and business 
convenience. 

Recognizing that this is so, the real problem in connection with 
latent equities is this. Granted (for the sake of argument) that 
down to the time when choses in action became legally alienable 
the rule protecting innocent purchasers for value applied to all 
“legal titles” which could be transferred, does it follow that the 
same principle must be extended to cover the transfer of choses in 
action, when for the first time they become alienable at law? Logic 
does not require this, for confessedly the decisions do not cover 
the case. True, courts are likely to be misled by sweeping state- 
ments in prior opinions into thinking that the law upon the point 
really is settled, when as a matter of actual decision it is not. No 
doubt they have been so misled more than once. What ought to 
be done is to inquire into the real reasons back of the rule governing 
the rights of innocent purchasers and to try to find out whether 
the same reasons which justify the rule in the ordinary case — if 
indeed they do justify it — apply to this kind of property which can 
now for the first time be transferred at law. They may or may not; 
and the chances are we shall find that some kinds of choses in action 
ought to be brought within the rule and others excluded. Each 
class of chose in action — bond, share of corporate stock, insurance 
policy, etc., etc. — must be considered from the point of view of 
the needs of the business community in the long run. This may 





to Dean Ames’s statement (on page 257 of his LECTURES ON LEGAL History) as to the 
effect of depositing a deed in escrow. 
% Edward Jenks, “The Legal Estate,” 24 L. Quart. REV. 147, 154-55. 
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make our law more complex, but it will certainly be correspondingly 
more just. What is needed is teleological rather than formalistic 
jurisprudence. 

Let us restate the problem from this point of view. Originally, 
probably, the ‘“‘ownership” of the assignee was exclusively equi- 
table. Gradually it became also legal, 7. e., concurrent. While 
exclusively equitable the chancellor would naturally apply the 
usual rule that as between equal equities the one prior in time pre- 
vails. After the ownership of the assignee has come to be fully 
recognized by the law court, the’chancellor (not the court of com- 
mon law) is confronted by the question whether the recognition of 
the assignee by the common law shall lead equity to alter its views. 
On the one hand the argument is made that where the equities are 
equal the legal title will prevail; on the other hand it is argued that 
the assignee’s ownership is equitable in origin. What has happened 
is that some courts have taken one view, others the other, but 
that there is probably much less conflict than is supposed if we 

«consider particular classes of choses in action separately. 

The court of equity was confronted with a similar problem when 
a new kind of legal chose came into existence in the form of com- 
mercial paper. Obviously the rule of bond fide purchase “free from 
equities” had to be applied to it if transferred before due or it 
would not circulate freely as commercial paper should. On the 
other hand, if it were overdue the policy was not so clear. Pro- 
fessor Williston disposes of this by saying that since the title passes 
it is taken free from collateral equities if transferred to an innocent 
purchaser for value.’ In some jurisdictions however it has been 





% Professor Williston’s statement on page 104 that “a bond fide purchaser of a 
certificate of stock is preferred to one having an equitable right against his assignor”’ 
is not borne out for England by the case he cites — Colonial Bank ». Cady, L. R. 15 
A. C. 267 (1890) — and seems opposed to the decisions in some other cases. See Ireland 
v. Hart, [1902] 1 Ch. 522. The prevailing American rule is as he states it. Cf. Dueber 
Watch Case Mfg. Co. v. Daugherty, 62 Ohio St. 589, 57 N. E. 455 (1900). 

% The reference here is to real equitable claims. The common usage which calls 
the valid legal defenses of the person liable on the instrument “equities” merely be- 
cause they are “cut off” if the instrument is transferred to a holder in due course is 
misleading and ought to be abandoned, as it leads only to confusion. The question 
what defenses are cut off by transfer is purely one of the “law merchant” as enforced 
by the courts; that of so-called “collateral equities” is a purely equitable problem for 
the chancellor. 

% 30 Harv. L. REV. 103. 
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otherwise decided.®* It is submitted that the decision should rest — 
on a consideration of the real questions of policy involved. 

The extension by statutes of the doctrine of innocent purchase 
for value to the cutting off of legal as well as equitable titles under 
recording acts, warehouse receipts acts, bills of lading acts, etc., 
shows that the real problem involved is purely one of business 
policy and not of logical deduction from supposed intrinsic charac- 
teristics of “legal” and “equitable” titles. The same thing is 
shown by the fact that under both the German and the French 
civil codes persons in possession of property but without other 
title may in many cases vest a valid title in innocent purchasers 
for value. 

Before leaving this part of the subject a few words must be 
said concerning the following statement of the learned writer: 


“Tt has been held that a written assignment of a chose in action by 
one who seeks to avoid the assignment later on equitable grounds estops 
the claimant as against a bond fide purchaser who bought the chose in 
action on the faith of that writing.” }° 


It was long ago pointed out by Dean Ames that estoppel is not 
an adequate explanation of the results reached in this group of 
cases. It is difficult to see how a written assignment of a chose 
in action is in fact an assertion that it was obtained fairly or that 
it is not held in trust for the assignor or some third person. In 
the case of Shropshire v. The Queen” shares of stock were regis- 
tered on the books of the company in the name of one who was in 
fact trustee for the corporation in question. The trust was not 
revealed in any way by anything on the certificates of stock. The 
trustee in breach of trust deposited the certificates with a third 
person (who had no notice of the trust) as security for a loan, and 





98 See 29 Harv. L. REv. 836, n. 49. 

9 Frenca Crvit Cope, § 2280; GerMaN Crvit Cone, §§ 929-36. Lack of space 
will not permit me to set these forth or to comment upon them in detail. The provi- 
sions of the German code are clearly explained in ScHUSTER, PRINCIPLES OF THE 
German Crvit Law, 396-99. The slightest familiarity with provisions such as these 
must convince anyone that there is no intrinsically necessary connection between the 
doctrine of innocent purchase for value and so-called “equitable titles” as distinguished 
from “legal titles.” 

100 30 Harv. L. REV. 104. 

101 Ames, CASES ON TRUSTS, 2 ed., 310. 

12 L. R. 7 H. L. 496 (1875). 
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covenanted to execute a legal mortgage if required. After notice 
of the trust the creditor obtained from the trustee an instrument 
authorizing the transfer of the shares. In a mandamus proceeding 
it was held that the “equitable title” of the original cestui was 
superior to that of the creditor. 

It is submitted that if a written certificate of stock asserting that 
a certain person owns a certain number of shares of stock is not a 
representation that the so-called “beneficial interest” is also vested 
in the “legal owner,” then the same thing is true of a written as- 
signment of a chose inaction. It merely states that the claim has 
been or is now assigned; as to whether it is or is not held in trust 
there is no representation whatever. If there were, the estoppel 
theory would prove altogether too much, for obviously it would 
not be necessary for the one advancing money on the faith of the 
representation to obtain any transfer of the claim in order to assert 
the estoppel. It would come into operation as soon as the money 
had been advanced in reliance on the representation.’ 

This however does not prove that the result reached in the cases 
referred to by Professor Williston is erroneous. Since the legal as 
well as the equitable ownership passes to the assignee, we are at 
liberty to extend the protection of the rule as to innocent purchasers 
for value to this class of purchasers if it seems good policy so to do.!%& 
Very possibly it is good policy to do so; at least most courts seem 
to favor that view. After all, the real problem is, How freely do 
the demands of business, the needs of the business community, 
require that choses in action shall circulate? * Whether we shall 
apply the doctrine of innocent purchase to a given class of choses 
in action ought to depend very largely upon the answer to that 
question. 

A similar line of argument will, it is thought, dispose effectually 
of the third and last alleged unfortunate consequence which Pro- 





103 Tf the estoppel theory had been deemed applicable in Shropshire v. The Queen, 
the estoppel against the equitable claimant would have arisen as soon as the money was 
advanced in reliance upon the misrepresentation. 

14 On Professor Williston’s theory that the assignee acquires at law only a “legal 
power to collect,” the results he contends for can easily be justified if we also assume 
his doctrine as to innocent purchase for value. This “legal power to collect” having 
been obtained by fraud is held on a constructive trust.“ It and not the chose in action is 
the trust ves. But it has always been the view that this legal power is alienable. It fol- 
lows that an assignee of this trust res — the “legal power to collect” — acquire it 
free from the equities of the defrauded assignor. 
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fessor Williston foresees as the result of the legal recognition of the 
assignee. This relates to the relative rights of a prior partial as- 
signee and a subsequent total assignee. On this point he says: 


“Tt is, however, because of its effect on partial assignments that I 
am chiefly opposed to such a development of the law as shall give the 
assignee the legal ownership of the claim. The enormous weight of 
authority is to the effect that a partial assignee has but an equitable right. 
While this rule persists it is impossible to deny that a subsequent total as- 
signee if his ownership is legal will prevail over a prior partial assignment.” % © 


Here again we find apparently the same assertion that by some 
kind of inevitable logic or intrinsic necessity the result stated will 
follow. If what has been said above is sound, it must be quite 
obvious that the chancellor (not the common law judge) would not 
be compelled, after the common law had recognized the assignee, 
to abandon the theory of priority which had previously been ap- 
plied. It would be entirely possible to reach the result which my 
learned critic desires, v/z., to protect the prior partial assignee 
against the subsequent total assignee, and yet at the same time 
recognize the truth as to the legal character of the assignee’s 
ownership. Time and space are wanting in which to elaborate the 
argument upon this question. It is believed to be unnecessary if 
previous points have been made clear. 

A few words must, however, be said concerning the case of King 
Bros. & Co. v. Central of Georgia Ry. Co.!% which held that the 
subsequent total assignee was entitled to prevail over the prior 
partial assignee. Professor Williston very properly criticises this 
case as laying down a rule not adapted to the needs of the business 
community. It is submitted that the decision of the court was 
not a necessary result, even under the Georgia code, and that it 
would not be reached if a sound analysis of the relations between 
law and equity were more familiar both to writers and to judges. 
It is a striking example of that formalistic jurisprudence which 
assumes that it is intrinsically necessary that “legal titles,” whether 
acquired in accordance with common law principles or by virtue 
of some newly enacted statute, must prevail over “equities.” It 
is submitted that the method of analysis and line of argument 
pursued throughout this article would, if followed by the court, 








10 30 Harv. L. REV. 107. 106 135 Ga. 225, 69 S. E. 113 (1910). 
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have led to a rational decision based upon a consideration of the 
real meaning and object of the code provision in question. 

In discussing partial assignments in my original article I made 
substantially the same statement that Professor Williston does, 
viz., that nearly everywhere they are enforceable only in equity.” 
I am convinced now that this statement needs serious modification. 
Apparently — chiefly in code states having the “real party in 
interest” clause — a goodly number of jurisdictions are permitting 
the partial assignee to join with the assignor in an action at law to 
collect the claim. This of course departs from the common law 
and is another example of a change of substantive law due, in 
part at least, to the code provision referred to. The device of the 
“power of attorney,” by means of which the common law suc- 
ceeded in making total assignments valid, could not be applied to 
partial assignments, as obviously there is no basis for permitting 
the assignee to collect the whole claim. Since the common law was 
not willing to permit the claim to be split into two or more claims 
to be enforced separately, the assignee could not sue for his share 
alone. To permit the assignee to join with the assignor in a suit in 
the assignor’s name, indicating that the suit was in part for the 
benefit of the assignee, did not meet with approval for various 
reasons. Chief among these was a difficulty due to common law 
rules as to joinder of parties. If it were to be admitted that the 
partial assignee had a legal ownership of a portion of the claim, it 
would on common law principles be either a joint ownership or an 





107 29 Harv. L. REv. 836. 

108 Evans v. Durango Land & Coal Co., 80 Fed. 433 (1897) (applying Colorado code); 
Guagler v. Chicago, M. & P. S. Ry. Co., 197 Fed. 79 (1912) (applying Montana code); 
School District ». Edwards, 46 Wis. 150, 49 N. W. 968 (1879); Watson v. Milwaukee & 
Madison Ry. Co., 57 Wis. 332, 15 N. W. 468 (1883); 4 Cyc. 101, n. 77; 5 Corp. Jur. 
1000, Nn. 93; BLiss, CopE PLEADING, 3 ed., §§ 74-76. The same principle as to joinder 
of parties plaintiff has been applied to actions for damages brought by tenant for life 
and remainderman. Schiffer v. Eau Claire, 51 Wis. 385, 8 N. W. 253 (1881). Cf. 
Tucker v. Campbell, 36 Me. 346 (1853). In an occasional case in a code state, appar- 
ently without realizing fully the objections to such a rule, the partial assignee has 
been allowed to sue the debtor at law for his share of the claim without joining the 
assignor. Caledonia Ins. Co. v. Northern Pacific Ry. Co., 32 Mont. 46, 79 Pac. 544 
(1904); Risley v. Phenix Bank, 83 N. Y. 318 (1881). On the other hand, some code 
jurisdictions refuse to permit the partial assignee to join with the assignor in an action 
at law. Pelly ». Bowyer, 7 Bush (Ky.) 513 (1870); Independent School Districts 2. 
Independent School District No. 2, 50 Iowa 322 (1879); BLiss, CopE PLEADING, 3 ed., 
§ 76. 
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ownership as tenant in common with the assignor. Joint owner- 
ship had incidents, as Professor Williston rightly says, that were 
not adapted to the end sought.’ If assignor and assignee were 
tenants in common, each had a separate interest. On common law 
principles, how could they join? If not, then, as Professor Willis- 
ton says, to “hold that the partial assignee is the legal owner of 
a part of the claim ...is to subject the debtor to an indefinite 
multiplication of claims.”"° Consequently the common law 
courts surrendered in despair and left the assignee to courts of 
equity. 

The chancellor, however, was entirely accustomed to permitting 
persons having separate property interests to join in suits in equity 
where that seemed convenient.” He therefore had no difficulty in 
protecting the assignee by holding that in equity there was an equi- 
table duty on the part of the debtor owed to the assignee to pay 
him his share, and another duty to the assignor to pay him the re- 
mainder, and that the two might join in a suit in equity for the 
enforcement of the claim.“’ In other words, the equitable doctrine 
is that assignor and assignee each own separate interests but may 
join in a suit against the debtor to compel payment. What has 
happened in states having codes of civil procedure is that the rules 
as to parties have been so modified as to apply to many common law 
actions the equitable rule as to joinder of plaintiffs having separate 
interests."* With “the real party in interest” clause to rely upon, 
it is therefore not surprising that some courts permit the assignee 
to join with -the assignor in a suit at law. Since the assignor’s 
claim is primarily, before assignment, enforceable at law, this 
seems a convenient rule although it thereby makes the partial as- 





109 Tt must not be overlooked that on the orthodox common law theory that the partial 
assignee’s ownership is exclusively equitable, the assignor retains an exclusively legal 
power to release the claim, even after notice to the debtor. Being exclusively legal, 
however, this power is ultimately ineffective if the assignee calls equity to his aid. 

N0 30 Harv. L. REv. 108. 

11 For example, separate owners of separate pieces of land may join in a bill to re- 
strain acts which constitute a nuisance affecting all. Murray v. Hay, 1 Barb. Ch. 
(N. Y.) 59 (1845). 

12 Some of the cases are cited in 5 Corp. Jur. 1000, notes 89 and 93. Dean Ames sug- 
gested that a partial assignment is “‘in effect” an equitable charge. Ames, CASES ON 
Trusts, 2 ed., 148. If so, it seems that the debtor would still owe the whole sum in 
equity to the assignor. Apparently this is not the principle upon which the cases rest. 

13 See cases and references cited in n. 108, supra. 
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signee’s ownership concurrently legal and equitable.“ It has the 
great advantage of not changing the trier of fact from jury to 
judge just because a portion only of a claim is assigned. This is 
especially important where the claim assigned is for damages due 
to a tort. It fully protects the debtor from a multiplicity of suits. 
It has the additional advantage, from Professor Williston’s point 
of view, that it makes it less difficult to persuade a court that a 
prior partial assignment has precedence over a subsequent total 
assignment. The argument now runs: Since the partial assignee 
under the new doctrine gets a legal ownership of a portion of the 
claim, the assignor has left the legal ownership of a portion only, 
and the subsequent ‘“‘total assignee” gets only that remainder. 
Needless to say, the present writer does not indorse such reason- 
ing as conclusive, for the problem ought to be settled on a less 
mechanical basis; but undoubtedly it would appeal to many courts. 

It was originally my intention to discuss in this second article 
the so-called rule in Dearle v. Hall! and to show how the analysis 
here presented enables one to visualize the real problem involved. 
The rule referred to is the one which prefers, as between two or 
more total assignees, the one who first notifies the debtor. Re- 
curring to the discussion above of the situation before notice of 
an assignment has been given to the debtor, it is clear that in 
jurisdictions where the rule in question is in force the assignor 
after the first assignment retains, in. addition to the powers men- 
tioned, a power to confer upon a second assignee a power to ac- 
quire a valid title to the claim by giving notice first“ There is no 
difficulty of conceiving of the existence of this power even though 
many concurrently legal and equitable rights and other jural rela- 
tions vested in the first assignee in spite of the lack of notice4 Which 
one of the two innocent assignees should be preferred should de- 
pend not upon whether the first assignee acquired a concurrent or 
exclusively equitable incomplete ownership, but upon those broader 
questions of policy already referred to so frequently. An example of 





14 Tt is immaterial to the debtor how assignor and assignee divide the money. 
Apparently the judgment reads that each recover his share. If they cannot agree 
how the judgment should be entered, the code procedure provides a method for de- 
termining this. Biss, Cope PLEADING, 3 ed., § 74; School District ». Edwards, 46 
Wis. 150, 158, 49 N. W. 968 (1879). 

U5 3 Russell 1, 48 (1827). The rule in question is discussed in Ames, CASES ON 
TRUSTS, 2 ed., 326; also in 60 U. Pa. L. REv. 668, where some of the recent cases are cited. 
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the type of reasoning which ought to prevail is found in cases which 
hold that, although under the code provisions of the jurisdiction 
in question the assignee acquires a “legal title” (7. e., concurrently 
legal and equitable), the rule as laid down in Dearle v. Hall prevails, 
the decision being put on grounds of policy rather than mere logic." 
In closing this somewhat long discussion the present writer 
wishes to emphasize again the importance of both an exact scien- 
tific analysis of fundamental legal concepts and an equally exact 
scientific terminology in which to express them. It is fully realized 
that this goal is an ideal one, difficult to attain, and that doubtless 
in the present discussion many lapses have occurred. At the 
present time, when we are attempting not only to adapt our law 
to modern social and industrial conditions, but also to restate 
much of it in the form of codes of uniform state laws, the need for 
analytical jurisprudence is greater than ever before. If this work 
is to be done worthily, it must be carried on by men adequately 
trained to analyze with accuracy the fundamental concepts which 
lie at the basis of our legal system in a terminology which will not 
mislead. Thus and thus only will genuine progress be made. 
Walter Wheeler Cook. 


Yate UNIveRSITY ScHOOL oF LAw. 





6 Graham Paper Co. v. Pembroke, 124 Cal. 117, 56 Pac. 627 (1899); Widenmann 
v. Weniger, 164 Cal. 667, 130 Pac. 421 (1913). See the comment on the California cases 
in 1 Ca. L. REv. 364. 
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JURISDICTION TO ADJUDICATE THE OWNERSHIP OF A SHARE OF STOCK. 
— A recent decision of the United States Supreme Court brings into the 
foreground the much-tried question of jurisdiction to adjudicate the own- 
ership of a share of stock in a corporation. Baker v. Baker, Eccles & Co., 
U. S. Sup. Ct., Oct. Term, 1916, No. 115. 

The court decided that in a suit concerning the right to certain stock 
in a Kentucky corporation, the Kentucky court was not bound by the 
Constitution of the United States to extend full faith and credit to a 
finding of fact made by a Tennessee court in a prior adjudication of the 
ownership of the stock, where the Tennessee court had the certificates of 
stock before it, but no jurisdiction over the corporation.! Indirectly this 
is a holding that the decree of the Tennessee court was made without 
jurisdiction.” 

Any answer to the question presented to the court in this case depends 
primarily upon the view adopted as to the nature of a share of corpora- 
tion stock. One might conceivably regard it as a property interest in 
the assets of the corporation. Courts have sometimes talked this way,’ 





1 For a full statement of the facts of the case, see RECENT CAsEs, p. 516. 

2 There was no question of lack of proper service or notice, so that the decision must 
go on grounds of lack of jurisdiction in the sovereign, and hence lack of jurisdiction in 
the courts of that sovereign. 

3 See Jellenik ». Huron Copper Co., 177 U. S. 1, 13; Matter of Bronson, 150 N. Y. 
1, 8, 44 N. E. 707, 7o9. See 25 Harv. L. REv. 7109. 
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but the theory is so clearly erroneous, involving as it does an utter disre- 
gard of the corporate entity, that it has had no real currency in our law 
and need not be considered. 

Another more tenable suggestion is that the share is a property interest 
in the legal unit, in the corporate entity itself. The French notion of 
collective property is perhaps responsible for this idea.t Under this 
theory, the property devoted to an enterprise is emphasized. It is looked 
upon as a unit, dedicated to this particular business by the contributors 
and collectively owned by them. The corporate entity when raised is 
regarded as a legal unit created to own and manage more efficiently the 
collective unit of property, — in essence, a legal unit predicated upon the 
collective property. Where this view is held, the above analysis of 
the nature of a share of stock is very applicable. But where, as with 
us, the legal entity is regarded as predicated upon the group of persons or 
person, there is more difficulty with the idea. 

If a share of stock is so regarded, however, the question of jurisdiction 
to adjudicate its ownership becomes comparatively simple. No sover- 
eign can have jurisdiction of the property but the sovereign of the terri- 
tory where the property is.’ The legal entity, the corporation, can have 
no existence except at the place where it was created.’ So that this 
sovereign only should have jurisdiction to adjudicate its ownership.” 

Perhaps the most logical explanation of the nature of a share of cor- 
porate stock in our law, and the one most commonly accepted, is that 
the share of stock is a chose in action of a complicated character — an 
obligor-obligee relation between the corporate entity and the share- 
holder. Taking this view the question of jurisdiction assumes a more 
difficult aspect. 

Let us look at a simple chose in action—a contract by R. to pay money 
to E., unevidenced by any instrument. A clear and constant recognition 
of the nature of a chose in action is essential to reach any true result. In 
our simple case above, E., the obligee, has a legal right against R., the 
obligor, to have R. pay him money, and R. on his side has a legal duty to 
pay the money to E. This is the totality of the legal situation. When a 
court assumes to adjudicate that E. no longer has this right against R., 
but that R. is now so obligated to X., or, to speak loosely, to adjudicate 
the “ownership” of the debt, what is it doing? It is adjudicating two 
things, — that there is a legal obligation upon R., and that E. has been 
divested of a legal right. Now in a situation where R. is domiciled in 
state A. and physically there, and E. is domiciled in state B. and physi- 
cally there, what state has jurisdiction to adjudicate as suggested above? 





* PLANIOL, Droit CrviL, §§ 3005 et seq. 

5 See Arndt v. Griggs, 134 U.S. 316, 323; 3 BEALE, CASES On ConrFLict or Laws, 
Summary, § 37. 

6 See Shepard & Morse Lumber Co. v. Burleigh, 27 App. Div. 99, 101, 50 N. Y. 
Supp. 135, 136; 2 MoRAWETZ, PRIVATE CoRPORATIONS, § 959. The intangible nature 
of this property offers no objection to its having a situs. There are many examples where 
intangible property may properly be said to be situated at a certain place, e. g., good 
will of a business. If there has been an incorporation by other states, then the question 
becomes more difficult. 

7 The purchase of shares of stock, in a corporation of a certain state, would be suf- 
arg: consent by a non-resident owner to subject his interest to the jurisdiction of 

t state. 
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According to all established principles of international law no sovereign 
has jurisdiction to adjudicate that there is a legal duty upon a person, 
unless it has some control, some “hold,” over the person,® or the person 
has consented to the jurisdiction of the state; correspondingly, on the 
other side of the obligation, no state has jurisdiction to adjudicate the 
divestment of a legal right unless it has some “‘hold”’ or there has been 
consent.°® 

In our supposititious case, then, only state A. could validly adjudicate 
that a legal duty rested upon R. and only state B. that E. was divested of 
his right. Neither state has jurisdiction to make an adjudication that 
E. no longer has a right against R., but that X. has acquired one.” 

It follows that any inquiries as to what court has “jurisdiction of the 
debt” and as to the “situs of the debt” are entirely inappropriate in 
seeking to determine the existence of jurisdiction to adjudicate the 
“ownership” of the debt. Their currency in the books in discussions of 
this matter is the result of an attempt to treat a chose in action as a 
locally existent res, for the purpose of conflicts. The use of such language 
when the case clearly depends upon jurisdiction of the person, tends to 
confuse and should be avoided." 

On the hypothesis that a share of stock in a corporation is a chose in 
action, the principles applicable to the simple example above should 
equally apply to the share unless it has some peculiar attributes which 
would lead to a different result. A corporate share is a very complicated 
chose in action. It is not a right to a definite sum of money, but rather 
to a proportionate share of the assets of the company, whatever they may 
be, upon dissolution. There are in addition certain incidental rights and 
duties appended to the relation.” Again, the stock is represented by a 
certificate, often negotiable, a mercantile specialty, which is generally in 
current use in commercial transactions. 

First, as to the fact that the chose in action is not for a definite amount, 





8 Buchanan v. Rucker, g East 192; Pennoyer v. Neff, 95 U. S. 714. This “hold” 
may arise from physical presence, residence, domicil, or nationality. 

In garnishment cases the necessity for jurisdiction of the debtor’s debtor in order 
to make a valid judgment qguasi-in-rem has been recognized. Chicago, etc. Ry. v. Sturm, 
174 U.S. 710; McKinney »v. Mills, 80 Minn. 478, 83 N. W. 452; Strauss v. Chicago 
Glycerine Co., 108 N. Y. 654, 15 N. E. 444; Harris v. Balk, 198 U.S. 215. Contra, High 
v. Padrosa, 119 Ga. 648, 46 S. E. 850. 

® Mahr v. Norwich U. F. I. Society, 127 N. Y. 452, 28 N. E. 391. See, however, 
Harris v. Balk, 198 U. S. 215, where the Supreme Court of the United States recognized 
no such requirement for jurisdiction in a garnishment suit. This case seems incapable 
of support. 

10 Tt might be argued that, if the obligor lived in state A. at the time the contract 
was made and the obligee knew of this, he consented that his right should be dealt with 
by state A. But it seems clear that there is no actual consent in such a case. 

If the question is one merely of adjudicating that a duty rests upon a person and no 
question of divesting a right, jurisdiction of the obligor is sufficient. See infra, note 
22. 

For a discussion of this entire matter, see Beale, “Jurisdiction in Rem to Compel 
Payment of a Debt,” 27 Harv. L. REv. 107. 

it The tendency to identify the question of jurisdiction to tax a chose in action and 
jurisdiction to adjudicate its ownership has added to the confusion. See infra, note 23. 

2 FR. g., the right to dividends, the right to have the assets of the corporation properly 
conserved. For a full description of the incidents of a share of stock, see 1 MORAWETZ, 
CorPORATIONS, §§ 235 ef seq. 
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and as to the added rights and duties. None of these change the essen- 
tial obligor-obligee nature of the relation, and as it is upon this that the 
principles governing the simple contract rest, these added features do 
not affect the applicability of the principles to the share of stock. 

Next as to the certificate. This is merely evidence of the right.“ In 
no sense is the obligation merged in the paper and thus to be treated as a 
chattel — the underlying obligor-obligee relation is not affected and so 
the principles evolved above apply. Hence the sovereign within whose 
territory the certificate lies has jurisdiction of the paper and can transfer 
the ownership of it.* This in many cases amounts in the ultimate to 
a transfer of the stock, for by the law of most states a rightful holder of 
a negotiable certificate properly indorsed has a power of attorney to effect 
a novation in accord with the company’s initial agreement.” The ju- 
dicial transfer will of course be recognized as rightful,’* so that by the law 
of the proper sovereign, the transfer of the certificate will give the holder 
a good power of attorney which will be recognized by the sovereign hav- 
ing jurisdiction of the corporation. The corporation can thus be forced 
to make a transfer of the stock on its books, which will complete a nova- 
tion. Thus an attachment or judicial sale of such a certificate will in the 
ultimate work a perfectly good attachment or sale of the stock. Nothing 
more than jurisdiction of the paper is necessary.” 

The cases holding the attachment or judicial sale of a certificate of 
stock in a foreign corporation valid, can often be explained in this way.'® 
The frequency of this power, through jurisdiction of the paper, validly 
to obtain the identical result which could have been obtained through 
jurisdiction to adjudicate the ownership of the stock has led to some 
confusion and misunderstanding of these cases. They have been cited 
as authority for the proposition that presence of the certificate gives 
jurisdiction of the stock, whereas they stand for nothing more than the 





13 The transfer of the certificate does not generally effect a complete novation as in 
the case of a negotiable promissory note or bill of exchange. In the usual case the share 
of stock may be said to include an agreement of the corporation with the primary 
purchaser, to effect a novation upon proper application and a surrender of the certifi- 
cate. The transfer of the certificate properly indorsed gives a power of attorney to the 
transferee to apply for the novation, which is completed by a transfer upon the books of 
the corporation. Where words of negotiability are present in the power of attorney it 
is generally given the attributes of a negotiable instrument. 

“4 Tf the owner of the stock is not within the jurisdiction, his consent to subject his 
interest to the jurisdiction of this sovereign must of course be found. 

18 See ante, note 13. In this analysis we are assuming a share of stock of the usual 
kind. Were the stock fully transferable by a transfer of the certificate as is sometimes 
the case, then the machinery would be the same as in the case of a bill or note. See 
infra, note 17. 

16 See Alcock v. Smith, [1892] 1 Ch. 238. 

" Cf. William v. Colonial Bank, 38 Ch. Div. 388, 390. 

The same situation exists in the case of promissory notes and bills of exchange. See 
Alcock v. Smith, [1892] 1 Ch. 238. The machinery by which the result is reached is a 
bit different, however. The rightful holder of a bill or note properly indorsed has be- 
come the obligee; a novation has been completely effected. Where the certificates are 
not negotiable, or not properly indorsed, the attachment or judicial transfer of the 
paper would probably have no resultant effect on the chose in action. This would, of 
course, depend upon the law of the proper sovereign. 

18 See Merritt v. American Barge Co., 79 Fed. 228; Blake v. Foreman Bros. Banking 
Co., 218 Fed. 264. 

















490 HARVARD LAW REVIEW , 





eminently true proposition that the presence of the paper gives juris- 
diction over it.’ 

There is nothing, then, in the mechanical features of a share of stock 
which so differentiates it from an ordinary chose in action that different 
principles should apply. There remains to be considered mercantile 
policy. A certificate of stock is a mercantile specialty, in use continually 
in commercial transactions. Should, then, mercantile policy lead the 
courts to depart from the rules which should logically govern such a 
mechanism, and hold that where the certificate is, there is jurisdiction of 
the stock? Sucha result would perhaps be favorable to commercial cer- 
tainty, but in any event a change in the rules of jurisdiction is scarcely 
the proper means to the end. A rule of conflicts inconsistent with the 
nature of the rights involved can lead only to confusion.” 

Upon the assumption then that stock in a corporation is a chose in ac- 
tion, on strict logical principles, jurisdiction of the corporation is neces- 
sary to adjudicate the ownership of the stock,” and if the divestment of 
a shareholder’s right is being adjudicated jurisdiction of the shareholder 
is also necessary.” 

The cases generally hold indiscriminately that only the sovereign 
where the corporation is created has jurisdiction to adjudicate the owner- 
ship of the stock.% This result can only be justified upon one of two 





19 See Beal v. Carpenter, 235 Fed. 273. For a discussion of this case, see infra, 
note 20. 

20 The theory adopted as to the nature of a share of stock would of course be imma- 
terial if the mercantile view were taken. Where the certificate is, there would be juris- 
diction of the stock, regardless of the nature of the stock. 

In a recent decision, a federal court has seemingly taken this mercantile view. Beal 
v. Carpenter, 235 Fed. 273. The court there held that the purchaser at a judicial sale of 
certificates in a joint stock company whose assets were situated in a foreign jurisdic- 
tion, could force the company to transfer the stock to him upon the books of the com- 
pany. The court placed its decision squarely upon the grounds that jurisdiction of the 
certificates gave jurisdiction of the interest which they represented. As it does not 
appear that the certificates were indorsed so as to give a power of attorney upon trans- 
fer, the case seems to go clearly on the grounds of commercial policy. Stock in a joint 
stock company is really a proportionate property interest in the assets of the company, 
and upon ordinary principles, only the sovereign where the property is should have 
jurisdiction to make a judicial sale of it. The case cites the federal cases noted ante, 
note 18, as authority; but these, as has been seen, may be explained upon a different 
principle. In addition, the decision rests itself upon the authority of the cases which 
allow the sovereign in whose territory a certificate of corporate stock is situated to tax 
the stock. The confusion of jurisdiction for taxation purposes with jurisdiction for 
purposes of adjudication has done much harm. Jurisdiction for the latter purpose does 
not follow from the existence of jurisdiction for the former. The validity of any 
taxation 7 upon a quid pro quo principle. If the state furnishes protection to any 
property having value, it may tax it. The stock certificate is in constant use as a 
means of transferring the stock. A sale of the certificate means a sale of the stock. 
The certificate is the currency for the stock. It has commercial value up to the value 
of the stock. The state where it is gives it the protection of its laws, and there would 
seem to be no reason why it should not lay a tax upon it in return. 

%1 This jurisdiction may be obtained by consent, so that any state in which a cor- 
poration was doing business under a statute which provided for a method of suit would 
have jurisdiction to adjudicate such a duty upon it. 

% In the principal case the shareholder is dead, so that there is no question of adjudi- 
cating a divestment of his right. 

% Jellenik v. Huron Copper Mining Co., 177 U. S. 1; Sohege v. Singer Mfg. Co., 73 
N. J. Eq. 567, 68 Atl. 64; Barber v. Morgan, 84 Conn. 618, 80 Atl. 791. 

The cases holding the taxation of stock at the place where the certificate is, and at 
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grounds, that the stock is viewed as a share in the corporation — the 
legal entity; or, taking the chose in action theory, as a rule of conven- 
ience to overcome the difficulty of getting the corporation and the share- 
holder together.* It is difficult to discover upon what reasoning the 
courts proceed. Too often they say that the [situs of the stock is here 
or there, and go no further into the question.» 





THE UsrE oF THE PoWER OVER INTERSTATE COMMERCE FOR POLICE 
Purposes. — Does the power to regulate commerce between the several 
states include the power to use such regulations to promote the general 
welfare, or is the use restricted to securing merely the prosperity of that 
commerce? Only within recent years has this question been authorita- 
tively answered. The first case! in which there was presented a regula- 
tion of interstate commerce to achieve what may be briefly designated a 
police purpose was the Lottery Case? in 1902. There a federal statute 
prohibiting the interstate shipment of lottery tickets by common carrier 
was sustained. Then the Pure Food and Drug Act,’ the White Slave 
Act,‘ and the Lacey Act,® barring from interstate commerce game taken 
or killed contrary to the law of a state, were in turn upheld. Also a 
statute excluding from interstate and foreign commerce “movie” films 
of prize fights was approved in cases arising under foreign commerce.® 
On January 8, 1917, the Supreme Court sustained the Webb-Kenyon 
Law forbidding the shipment of liquor into a state in violation of any 





the domicil of the owner valid, are often cited as authorities on this matter, but wrongly, 
as they depend on entirely different principles. The power to tax at the locus of the 
certificate we have spoken of ante, note 20. The cases apparently upholding a tax of 
the stock at the domicil of the owner can be explained on the grounds that the tax is 
a personal tax, scaled to the individual power to pay. The stock is taken into consider- 
= as one of the assets in determining the power to pay. Such a tax is perfectly 
valid. 

* There is something to be said for the latter as a rule of expediency, though it is 
contrary to the recognized principles of international law to adjudicate the right of a 
person without jurisdiction of the person. Cf. the garnishment case, Harris v. Balk, 198 
U.S. 215. 

Clearly if jurisdiction of the shareholder is not to be required it is better to be thor- 
oughly illogical and limit the jurisdiction to the domicil of the corporation rather than 
to extend it to all states where the corporation has consented to be sued. 

% The principal case clearly seems to adopt the chose in action theory. It is to be 
regretted that the facts called for no decision as to the necessity of jurisdiction of the 
shareholder also. 


1 It is true that early in the nineteenth century embargoes were used for retaliation, 
but these applied only to foreign commerce, and are omitted from consideration in 
order to avoid raising the question of the relative scope of the power over foreign and 
interstate commerce. 

2 Champion v. Ames, 188 U. S. 321. See Paul Fuller, “Is there a Federal Police 
Power?,” 4 Cor. L. Rev. 563. United States v. Popper, 98 Fed. 423, a district court 
decision in 1899, had upheld the exclusion from interstate commerce of medical devices 
intended for an immoral use. 

3 Hipolite Egg Co. v. United States, 220 U. S. 45. 

4 Hoke v. United States, 227 U. S. 308. 

5 Rupert v. United States, 181 Fed. 87. See Silz v. Hesterberg, 211 U. S. 31, 44. 

6 Weber v. Freed, 239 U. S. 325. 
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law of that state.’ And on January 15, 1917, the White Slave Act was 
construed to forbid the interstate transportation of a woman for an im- 
moral purpose,*® even though no commercial intent be involved. So 
construed, the act was considered constitutional, although in result it 
amounts to a federal regulation of private morals. Within recent 
years there have been a number of other acts ® dealing with various 
subjects, which have not yet been passed upon by the courts; one 
of the most seriously discussed of these was the Child Labor Law '° 
passed on September 1, 1916. It forbids the shipment in interstate 
or foreign commerce of any article produced in a mine or factory employ- 
ing child labor. Until recently the typical regulation under the com- 
merce clause has been designed to protect, encourage, or expedite in some 
manner the conduct of commerce itself. Witness the regulation of rates 
and the Safety Appliance Act. The common feature of the measures de- 
scribed above, however, is that the power of regulation, often assuming 
the form of a,flat prohibition, is being used to effect an end which is not 
only ulterior to commerce itself, but one the control of which would nor- 
mally rest with the police power of the state. 

The causes of this recent development of the latent commerce power 
are rather for the historian and the economist to elucidate than for the 
lawyer. The whole post bellum trend toward governmental centraliza- 
tion is involved; a complete analysis of this would require a critical ex- 
amination of nearly the whole of American life and activity during the 
period. Economically the development of the railroad, the telegraph, 
and the telephone have reduced state lines to a geographical fiction. 
And as a result of the concentration of capital business has become more 
and more interstate and even nation wide.” 


The results which this extended use of the commerce power are calcu- 
lated to produce are to the lawyer of more immediate importance. 
These show at least two distinct tendencies. If the prohibition is abso- 
lute, and concerns a business that cannot survive without the use of 
‘interstate commerce, Congress by enacting the prohibition undertakes 
to impose an affirmative policy upon the whole country. If, however, the 
business can be conducted purely intrastate, or if the prohibition is quali- 





7 James Clark Distilling Co. ». Western, etc. Ry. Co., Oct. Term, 1916, Nos. 75, 76. 

8 Caminetti v. United States, Oct. Term, 1916, Nos. 139, 163, 464. 

® Obscene literature and articles designed for immoral use, 29 U. S. Star. at L. 
512, c. 172. Meat Inspection Act, 34 Stat. at L. 674; Nursery Stock Act, 37 Star. 
AT L. 315; Prohibition of shipment of certain virus, serum, and toxin for the treatment 
of animals, 37 Stat. aT L. 832. 

10 Act of September 1, 1916, c. 432, §1. ‘No producer, manufacturer, or dealer shall 
ship or deliver for shipment in interstate or foreign commerce any article or commodity 
the product of any mine or quarry, situated in the United States, in which within thirty 
days prior to the time of removal of such product therefrom children under the age of 
sixteen years have been employed or permitted to work, ci any article or commodity 
the product of any mill, cannery, workshop, factory, or manufacturing establishment, 
situated in the United States, in which within thirty days prior to the removal of such 
product therefrom children under the age of fourteen years have been employed or 
permitted to work, or children between the ages of fourteen years and sixteen years 
have been employed or permitted to work more than eight hours in any day, or more 
than six days in any week, or after the hour of seven o’clock pP. mM. or before the hour of 
six o’clock A. M.” 

it See Jupson, INTERSTATE COMMERCE, 3 ed., 135. 
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fied, as in the Webb-Kenyon Act, Congress appears merely as an impar- 
tial referee aiding each state to work out its own social progress unham- 
pered by the competition of more backward states. Thus the exclusion 
from interstate commerce of cotton goods manufactured by the aid of 
child labor would prevent such employment of children on any consider- 
able scale; for, since there are only a few localities in the country in 
which that business can economically be conducted, the use of interstate 
commerce is essential to it in order that it may market its goods. Where, 
however, a given business can be carried on in any kind of a locality and 
with only a limited area for a market, exclusion from interstate com- 
merce will not cause even a substantial suppression of that business. 
Thus the complete prohibition of interstate shipments of liquor would 
leave the liquor business largely untouched, for distilleries and breweries 
can suffice with local trade and thrive in almost any part of the country. 
But were Congress not to possess and exercise the power of excluding 
liquor from interstate commerce, the original package doctrine would 
render a dry state powerless to prevent the importation of liquor from a 
wet state and even its direct sale. This produces a situation in which the 
commercial interest of other states, however slight, would always prevail 
over the dry state’s interest in its own welfare, however urgent, and 
Congress would be powerless to ameliorate the evil.” In other words, 
so long as one state continued to allow the manufacture of liquor, it could 
ship that liquor into every other state, to be sold in the original package, 
but by closing the channels of interstate commerce to liquor, each state 
is enabled to work out its own social salvation according to its own lights.” 
The Webb-Kenyon Act illustrates particularly well the prevention of 
this sort of outside interference with the police regulations of a state, in 
that it does not prohibit all interstate shipments of the article, but only 
those into a state in violation of any law of that state.'* The two sorts 
of results, while distinct in nature, are not to be thought of as mutually 
exclusive; on the contrary, in regulations of such objects as child-labor 
products the two effects may be present side by side in nearly equal 
degree. 

The authorities would seem to do away with the need of arguing the 
technical question of the constitutionality of so employing the commerce 
power for police purposes.” The legal justice and propriety of such a use, 
however, have often been seriously doubted. But that Congress may 
properly deny the use of the mails to a person seeking to use them for an 





2 See W. T. Denison, “States’ Rights and the Webb-Kenyon Law,” 14 Cot. L. 
REV. 321, 324. 

3 The commercial interest of local manufacturers and sellers is also protected. 
Thus, if state A. forbids the manufacture and sale of certain impure food articles, per- 
sons within its borders cannot make nor sell such goods. Yet by means of interstate 
commerce the market of state A. is open to sellers from state B. This of course gives 
the outside dealer an entirely unfair advantage. A federal prohibition puts the local 
and the outside sellers on terms of equality. 

“4 For a discussion of the constitutional basis of the Webb-Kenyon Act, see 17 Cox. 
L. REv. 144. 

% See T. I. Parkinson, “The Federal Child Labor Law,” 31 Por. Sct. QUART. 531. 

% See 38 Am. L. REv. 194. William R. Howland, “The Police Power In- 
terstate Commerce,” 4 Harv. L. Rev. 221. William Draper Lewis, “The Commodity 
Clause of the Hepburn Act,” 21 Harv. L. Rev. 595. 
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immoral, fraudulent, or otherwise improper purpose,!” is now uncon- 
tested. The reasoning is that the post office, as an agency created by 
Congress, and under its sole control, may with entire propriety be closed 
to anyone seeking to use it for an improper purpose; otherwise Congress, 
through furnishing this agency, would be rendering affirmative aid in the 
perpetration of the scheme. Now it is quite true that the agencies of 
interstate commerce, unlike the post office, are not the direct creatures 
of Congress.4® But over interstate commerce Congress has exclusive 
jurisdiction. Except in matters of local interest not requiring uniformity, 
the states may not act even in the absence of any legislation by Congress.!® 
Thus a state has no power of itself to exclude liquor from interstate com- 
merce within its borders.2° Must Congress, then, possessing sole control 
over interstate commerce, allow that commerce to be used for the further- 
ing of all sorts of injurious schemes? There is a certain rough analogy to 
the reasoning pursued by equity in refusing its aid to a plaintiff coming 
into court with unclean hands. The underlying principle is that an instru- 
mentality created or controlled by the state ought not to be allowed to be 
used by any person to attain for his own benefit an end injurious to the 
community. Not only is it constitutional, then, to look beyond the 
intrinsic qualities of the commodity offered for shipment, but to do other- 
wise would be to lose sight of the fact that commerce is but a means 
whereby various human ends are achieved. Any regulation that is com- 
pletely intelligent should scrutinize not only the immediate subjects and 
agencies of commerce, but also the changes which are being wrought in 
the community through the use of this commerce. If this be kept in 
mind such regulations will not appear as perverted uses of the commerce 
power. 





THE TERMINATION BY A SURETY OF His LIABILITY ON A FIDELITY 
Bonp. — In the law of suretyship or guaranty the question frequently 
arises as to the effect to be given to a notice by the surety that he will no 
longer remain liable. The problem is squarely presented in cases where 
the surety or guarantor is béund for the faithful performance by an 





17 Ex parte Jackson, 96 U.S. 727; In re Rapier, 143 U. S. 110. 

18 As to whether the right to engage in interstate commerce is conferred by the state 
or the federal government, see E. P. Prentice, “The Origin of the Right to Engage in 
Interstate Commerce,” 17 Harv. L. REv. 20. 

19 Cooley v. Board of Wardens, etc., 12 How. (U. S.) 299. 

20 Leisy v. Hardin, 135 U. S. 100. 

21 It has been attempted to draw a distinction between the child labor product on 
the one hand and the lottery ticket, pure foods, and “movie” films on the other. In 
the latter, it is argued, the injury is not done until the goods reach the consumer, there- 
fore interstate commerce participated in causing the injury. But in the former, since 
the injury is done to the producer, transportation causes no further injur;, and there- 
fore a prohibition is improper. See 2 WILLOUGHBY, CONSTITUTIONAL LAW, 739. Henry 
Hull, “The Federal Child Labor Law,” 31 Pox. Scr. QuaRT. 519, 524. The fallacy of 
this view, however, is its failure to recognize that unless the child-labor product were 
able to reach its market through interstate commerce, its production could not be con- 
tinuous. The power to regulate should not turn on the temporal accident of transpor- 
tation succeeding the injury instead of preceding it. 
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employee or agent of his contract to his employer or principal. If one 
wishes to generalize at the expense of discrimination, one may state the 
general law to be that notice of withdrawal given by the surety to the 
employer ends the surety’s liability, if, and only if, there has been dis- 
honesty on the part of the employee.' A recent Vermont case decides 
that, even if there has been no dishonesty or even no misconduct on the 
part of the employee, yet notice will end the surety’s liability after a 
reasonable time. Ricketson v. Nizolte, 98 Atl. 801.2 The reasons given 
in this and other cases lack uniformity, and therefore frequently sound- 
ness. For example, courts sometimes say that notice will end the lia- 
bility of a guarantor but not that of a surety. This distinction is often 
merely arbitrary and at the most represents an idea which can be more 
clearly expressed in other words.’ In view of this unsettled state of the 
law the problem invites analysis. 

If the surety * has made merely a continuing offer to the employer to 
be accepted by the continuance of the employment, the surety could, of 
course, at any time withdraw his offer as to future employment. But, if 
there is independent consideration given to the surety or if his promise is 
under seal, the surety may not escape liability on this ground.’ If, how- 
ever, there is a contract, the application of another elementary principle, 
that of reasonable construction, will also help to decide many cases. 
It often happens that no definite time is expressed for the duration of the 
suretyship contract. If there is a definite term for the employment, this 
may fix the term of the suretyship.® Or it may be fixed by the amount of 
consideration given the surety. On the other hand, there may be no 
such circumstances. In that case it seems hardly probable that the 
surety intended to bind himself for the life of the employee. It may be 
very reasonable to construe the contract as intended to last until the 
surety revokes it,’ or to be ended by the most serious of defaults by the 
employee, to wit, his dishonesty.® 

However, where it is established that there is a contract and that it 
extends for a definite time, if the surety has the right to end his liability, 





1 Notice given by the surety after the dishonesty of the employee was held to give a 
defense in the following cases: Phillips v. Foxall, L. R. 7 Q. B. 666; Emery »v. Baltz, 
94 N. Y. 408; Roberts v. Donovan, 70 Cal. 108, 9 Pac. 180. See Conn. Mutual Life 
Ins. Co. v. Scott, 81 Ky. 540, 544; La Rose v. Logansport Nat. Bank, 102 Ind. 332, 343, 
1 N. E. 805, 811. Where there had been no dishonesty, death of the surety or express 
revocation by him, notice was held in the following cases not to end his liability: 
Lloyd’s v. Harper, 16 Ch. D. 290; Shackamaxon Bank v. Yard, 150 Pa. 351, 24 Atl. 
635. See Saint v. Wheeler & Wilson Mfg. Co., 95 Ala. 362, 371, 10 So. 539, 541. Cf. 
Rapp ». Phoenix Ins. Co., 113 Ill. 390. See contra, La Rose v. Logansport Nat. Bank, 
102 Ind. 332. 

2 For a fuller statement of the facts, see RECENT CASES, p. 526. 

8 Thus in Saint v. Wheeler & Wilson Mfg. Co., supra, “guaranty” as used means an 
offer to a contract which can be revoked, while “surety contract” means a completed 
contract which cannot be revoked. 

4 In this discussion “surety” will be used in place of “guarantor” or “surety” or 
“prospective surety.” 

5 This distinction was expressly recognized in Saint v. Wheeler & Wilson Mfg. Co., 
supra. 

See Lloyd’s v. Harper, 16 Ch. D. 290. 
7 Phillips v. Foxall, supra, seems to have been decided on this ground. 
8 This construction was rejected in Shackamaxon Bank v. Yard, supra. 
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he must get it on someequitable® ground. “‘ Equity abhors a forfeiture.” !° 
Equity’s most direct way of enforcing this principle is by frankly varying 
the terms on which parties have contracted. Thus it declares a penalty 
good only for actual damages, and it gives the mortgagor an equity of 
redemption. In the suretyship contract the liability which the surety 
may incur is always greatly in excess of any consideration which the 
surety may receive. Yet, in view of the business sanction for this form of 
insurance, such a contract, in itself, certainly does not fall within the 
rule against forfeitures. Furthermore, in case the employer were bound 
by contract with the employee, it would be unjust to deprive him of his 
suretyship. Where, however, there has been dishonesty by the employee, 
there is so much chance of such a large liability falling on the surety that 
denying him relief against the strict terms of the contract may indeed 
be the enforcement of a “forfeiture.” There is the additional considera- 
tion that to require the employer to discharge the dishonest employee is 
only to require him to exercise a right which he has and which it is natural 
to exercise. Consequently, there would seem little reason why equity 
should not read into the suretyship contract the condition that, on the 
dishonesty of the employee, the surety should be able to terminate the 
contract. It might well be that the surety, as a condition to his right, 
should be required to pay the employer the value of a suretyship contract 
for an ordinary employee during the remainder of the term. 

This is the most honest method by which equity could relieve the surety. 
It is, however, perhaps less likely to find favor with courts than the exten- 
sion of two better recognized equitable principles. One such principle is 
found in the rule that after a repudiation by one party to a contract the 
other may recover only the damages which he could not reasonably have 
avoided." In the suretyship case, where the employee has been dishon- 
est and the surety has given notice that he will not go on, it may be 
urged that the employer can recover no damages which he could have 
avoided by discharging the employee. But, in order not to deprive 
himself of a secured employee, which he is certainly under no duty 
to do, he must get a new employee and a surety for him. The rule of 
damages probably does not require a party to take this much trouble to 
reduce damages.” Consequently, if this rule is to solve the suretyship 
problem it must be by an extension of it beyond its normal scope. 

Another equitable principle, applicable only to suretyship law, is that 
a surety is released when there has been certain inequitable conduct on 
the part of the principal. It may be contended that in the case under 
consideration it is inequitable for the employer to refuse to discharge 
the dishonest employee, and therefore the surety should b« released.” 
In the first place this may be objectionable because it would allow the 





® In this discussion “equitable”’ will be used to include those principles equitable in 
their origin or nature as well as those administered in a court of equity. 

10 For a discussion of this well-known principle, see 1 Pomeroy, Equity Jur., §§ 
434, 450. 
5 1 For a discussion of this well-known principle, see 1 S—EDGwicK, DAMAGES, 9 ed., 

205. 

12 The limits of the rule are set forth in general in 1 SepGwick, DAMAGES, 9 ed., § 221, 
2214. 

13 A release was given on this ground in Emery »v. Baltz, supra. See Rapp v. Phoenix 
Ins. Co., supra. 
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employer no damages for the value of the rest of the suretyship contract. 
But a much more cogent objection is that the rule of inequitable conduct 
has never been held to require any affirmative action by the principal. 

These doctrines of limiting damages and of a defence from inequitable 
conduct are only examples of equitable relief against the express terms of 
a contract. Since, as we have seen, release of the surety falls within the 
established limits of neither doctrine, is it not better, if the surety is to be 
released, to let it be by frankly recognizing a new application of the 
broader principle of equitable variation of the contract? 





NEUTRAL SHIPS AND CONTRABAND CARGOES: Has A CHANGE IN In- 
TERNATIONAL LAW BEEN EFFECTED? — The law of nations has been 
changed, in respect to condemnation by a belligerent of neutral vessels 
engaged in carrying contraband, according to two recent decisions of 
the Admiralty Division of the High Court of Justice, sitting in Prize! 
Since the Napoleonic wars at least* Great Britain has consistently held the 
mere carriage of contraband, uncoupled with evidence of knowledge by the 
shipowner of the character of the cargo, to be insufficient to subject the car- 
rying ship to confiscation. This view was taken also by the United States‘ 





1 The Hakan and The Maricaibo, [1916] P. 266. 

2 This rule was definitely adopted by the decisions of Lord Stowell, then Sir William 
Scott, in 1798 and 1799. The Sarah Christina, 1 C. Rob. 237, 242; The Mercurius, 
1 C. Rob. 288. See also The Staadt Embden, 1 C. Rob. 26, 30; The Ringende Jacob, 
1 C. Rob. 89, 90; The Neutralitet, 3 C. Rob. 295. In The Ringende Jacob it wassaid: 
“T do not know that under the present practice of the law of nations a contraband cargo 
can affect the ship. . . . By the ancient law of Europe such a consequence would 
have ensued; nor can it be said that such a penalty was unjust, or not supported by 
the general analogies of law, for the owner of the ship has engaged it in an unlawful 
commerce. But in the modern practice of the Courts of Admiralty of this country, 
and I believe of other nations also, a milder rule has been adopted, and the carrying of 
contraband articles is attended only with the loss of freight and expences; except 
where the ship belongs to the owner of the contraband cargo, or where the simple mis- 
conduct of carrying a contraband cargo, has been connected with other malignant and 
aggravating circumstances.” 

Bynkershoek and older writers had supported the more stringent rule, which, it will 
be observed, Lord Stowell held still defensible. 

3 See 5 Catvo, Le Droit INTERNATIONAL THEORIQUE ET PRACTIQUE, 5 ed., §§ 2776, 
2777; HALL, INTERNATIONAL LAw, 6 ed., 666; MOSELEY, WHAT Is CONTRABAND AND 
Waar Is Not, 55; Tupor, Cas. MERCANTILE AND MARITIME Law, 3 ed., 986, 991-92; 
2 WESTLAKE, INTERNATIONAL LAw, 2 ed., 291. 

4 7 Moore, Dicest or INTERNATIONAL Law, § 1263. Cf. The Commercen, 1 Wheat. 
(U. S.) 382. See Chase, C. J., in The Bermuda, 3 Wall. (U. S.) 514, 555 e¢ seg.: This 
“indulgent rule” is “‘a great but very proper relaxation of the ancient rule, which con- 
demned the vessel carrying contraband, as well as the cargo. But it is founded on the 
presumption that the contraband shipment was made without the consent of the 
owner given in fraud of belligerent rights, or at least, without intent on his part to take 
hostile part against the country of the captors; and it must be recognized and enforced 
in all cases where that presumption is not repelled by proof. The rule requires good 
eee 

In The Hakan the court attaches an importance perhaps undue to its interpretation 
(which is not very exact) of the United States Naval War Code of 1900, and to the 
later views of Rear-Admiral Stockton. Cf. Witson, Drart No. 1 For PROVISIONAL 
INSTRUCTIONS FOR THE NAvy, DEFINING . . . CONTRABAND OF WAR, NAVAL WAR 
COLLEGE, 1913. It should be observed that neither Rear-Admiral Stockton, nor any 
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and by a majority of the continental countries.’ It is this rule which 
a British court has now deliberately abandoned in favor of a more strict 
one, to wit, that the neutral ship is to be confiscated whenever more 
than half its cargo, by value, weight, volume, or freight value, is contra- 
band. This new rule had previously been promulgated by an Order in 
Council, upon which, however, under the rule of The Zamora,‘ the court 
rightly declined to rely. The decision is based, instead, upon an alleged 
adoption of the new rule by most of the other maritime nations, conse- 
quent, the court seems to think, to Article 40 of the ill-fated Declaration 
of London. 

The practical results of the decisions are relatively unimportant, for 
it is rare indeed that a modern shipowner will be unaware that more than 
half his cargo is contraband, difficult though it might be to prove his 
knowledge. The new rule is substantially as just to the shipowner as was 
the former English rule. And although this may afford a belligerent, 
under given circumstances, a rather facile method of building up a mer- 
cantile marine, or, as in England’s case, of retaining an already-won 
supremacy in that field, the old rule also had possibilities of this. 

The principle upon which the court rests the decisions may, however, 
be perilous in the extreme. Article 40 of the Declaration of London, 
which adopted the half-cargo rule, must be read with Article 35, which 
exempted from capture conditional contraband on a neutral vessel bound 
to a neutral port.’ In the second of these cases, The Maricaibo, the new 
rule is unhesitatingly applied to precisely that case. For its new rule in 
entirety, then, the court can draw from the Declaration of London not 
even the dubious sanction of an unratified declaration of principles. 


Accordingly it is compelled to rely solely upon an alleged prior adoption 
of the new rule, or its equivalent, by a majority of maritime powers.® 
It is clear that the new rule cannot have been adopted before the com- 
mencement of the present war. What the court relies upon is an adop- 
tion of the rule in the course of the war by both groups of belligerents.'° 





publication of the Naval War College, necessarily expresses the official views of the 
United States. The present view of the United States may perhaps be that of Article 8 
of the Code of Maritime Neutrality, which exempts neutral vessels from confisca- 
tion for carrying contraband, in all cases. See note 12, infra. 

5 5 CALVO, supra, § 2778: “Deux principes paraissent guider la practique des na- 
tions maritimes: les unes limitent la confiscation a la portion illicite du chargement du 
navire neutre, tandis que d’autres |’etendent au chargement tout entier et au navire 
méme, lorsque la contrebande forme la partie principale de la cargaison.” Cf. The 
Hakan, 278 ef seq. 

6 [1916] 2 A. C. 77, discussed in 30 Harv. L. REv. 66. 

7 See 2 WESTLAKE, supra, 255 et seq. 

8 In The Hakan the court makes a comprehensive summary of the law of the na- 
tions participating in the International Naval Conference of 1908-1909, preceding the 
Declaration of London. Even from this not wholly accurate summary it appears that 
Japan only, of the nations represented, could be considered to hold the half-cargo rule 
at that time. 

9 WHEATON, ELEMENTS OF INTERNATIONAL Law, 5 ed. (an English text of authority), 
751, considers the British rule in 1916 to be exactly that laid down by Lord Stowell in 
1798, despite the Declaration of London and the divergent views of continental coun- 
tries. See Pyke, THE Law or ConTRABAND OF WAR (English, 1915), 231 et seq. 
Cf. note 8, supra. 

10 See The Hakan, 280, 281. The United States is erroneously regarded as having 
adopted the rule also. See note 4, supra. 
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While the fact of such an acceptance by the Triple Alliance is not wholly 
clear," for the purposes of this note it will be assumed. It should be ob- 
served that no neutral country has at any recent time held the new rule.” 
It is a rule whose adoption can hardly injure belligerents; it can only 
injure neutrals directly, or (theoretically only) discourage the carriage of 
contraband. Even assuming the latter effect to follow in fact, the only 
possible injury which the rule can inflict upon the opposing belligerent 
is to force it to pay higher freight rates for its contraband. The justifi- 
cation for the rule’s adoption by a belligerent is, upon an international 
balance of considerations, slight indeed. The primary motive of the 
belligerents in adopting the rule must have been, it would seem, not even 
the doubtfully legitimate one of injuring their enemies, but to transfer 
from neutrals to themselvesa part of what has now become internationally 
the most important of property. In setting up the new rule under such 
circumstances the belligerents, although perhaps constituting “a suf- 
ficiently general consensus of view and assent”’ of the Great Powers, have 
nevertheless failed, it is submitted, to establish a new rule of interna- 
tional law. In adopting it they sat, not as legislators, but as self-seekers; 
in construing it they are not judges, but parties in interest. It may indeed 
be further said that no change of international law by belligerents in the 
course of a war, no matter how numerous or important they may be, can 
be valid against unconsenting neutrals.4* Only thus can international 
law retain even the pretence of morality. And without at least the ap- 
pearance of morality it can no longer be law. 

Acquiescence by neutrals in the rule of the principal cases seems 
doubtful.“ The only merit of the rule — that it fixes a mathematical 
test easy to apply, for the confiscation of neutral property by a bel- 


ligerent — will hardly be appreciated even by nations that have no policy 
of permanent neutrality. It will take other considerations to produce 
neutral consent, it would seem. The possibility that Great Britain’s 





11 This fact is indeed vital for the validity of the new rule, even accepting the court’s 
reasoning. Article 41 of the German Prize Code is the same as Article 40 of the 
Declaration of London, it is true; but the restrictive Article 35 of the Declaration of 
London is also to be found in the German Prize Code. So that a German prize court 
would probably have released such a ship as The Maricaibo, which the British court 
condemned. See HUBERICH AND KING, THE PRiIzE CoDE OF THE GERMAN EMPIRE AS 
IN Force JULY 1st, 1915, especially at pp. 30 and 105. There is no reason to believe 
that the German prize court decisions cited in The Hakan (The Batavia, June 1, 1915, 
and The Brilliant, August 14, 1915) are on facts similar to those of The Maricaibo. 
Austria-Hungary likewise appears to have done no more than adopt both Articles 35 
and 40 of the Declaration of London. 

2 Cf. Article 8 of the proposed Code of Maritime Neutrality, of the American 
Institute of International Law, made up of representatives from almost all the 
American republics, in session at Havana in January. The code is reprinted in full in 
THE CHRISTIAN SCIENCE Monitor, January 25, 1917. 

13 Cf. the somewhat extreme views of Sir Francis Piggott, late Chief Justice of 
Hong-Kong, in THE NEUTRAL MERCHANT, ix: “Arbitration after the war, and com- 
pensation, are the only remedies when neutral property has been injured. Then, and 
then only, can any new departure by a belligerent be tested by a reference to funda- 
mental principles. The reason is obvious. International law is a progressive science; 
it has not yet pronounced its last word on the relations between belligerency and neu- 
trality. A neutral government is not entitled to assume that it alone is the judge of 
what that last word will be.” 

4 See note 12, supra. 
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ends may be identical with the United States’ has already been recognized 
by this Review. Whether that possibility still exists when the situa- 
tion to be approved is the maintenance of the present mercantile marine 
status of the nations, is another question. 





THE CONFLICT OF PRESUMPTIONS ON SUCCESSIVE MARRIAGES BY THE 
SAME Person. —In the recent California case of In re Hughson’s 
Estate: Brigham v. Hughson,' the plaintiff, who had been married to the 
decedent by a ceremonial marriage, claimed a share in the estate as sur- 
viving wife. The defendant proved a ceremonial marriage between her- 
self and the decedent, subsequent in time to the marriage of the plaintiff 
with the decedent, and proved that the marriage relation so created had 
continued till the time of decedent’s death. It appeared that the plain- 
tiff had remarried twice after the disappearance of the decedent, believ- 
ing him-dead. It further appeared that there were ten children by the 
marriage between the decedent and the defendant. The plaintiff de- 
clared that her marriage with the decedent continued down to the time 
of his death. The court held that the burden of proving that the first | 
marriage had not been set aside by divorce was on the plaintiff, and that 
this burden had not been met, and that a divorce would therefore be pre- 
sumed in favor of the second marriage. 

Presumptions must necessarily play a large part in the proof of mar- 
riages. Actual evidence of the ceremony, or of its incidents, cannot al- 
ways be procured, and proof of valid marriages would fail if such evidence 
were required. As a result a broad presumption in favor of the validity 
of apparent marriages characterizes English and American law.? This 
presumption not only dispenses with proof of ceremonial formalities 
where some form of marriage is shown to have been performed,’ but predi- 
cates marriages, regardless of forms, on cohabitation and repute in the 
community. Moreover, marriages, once established, are presumed to 
continue, aside from affirmative evidence to the contrary, or conflict of 
presumptions,® and the burden of proof is heavy upon one who attacks 
the validity of the protected status.® 

As is usually the case where the law is related in terms of presumptions, 
difficulties arise where two presumptions in the same field conflict. So 
where a husband or wife contracts a second marriage before the termina- 





1 30 Harv. L. REV. 279, 283. 


1 160 Pac. 548. 

2 Piers v. Piers, 2 H. L. Cas. 331; Dickerson v. Brown, 49 Miss. 357, 371, 372. The 
maxim semper praesumitur pro matrimonio seems to be an application of the general 
common law presumption in favor of innocence. 

§ Franklin v. Lee, 30 Ind. App. 31, 62 N. E. 78; Winter v. Dibble, 251 Ill. 200, 95 
N. E. 1093. See Cooley, J., in Hutchins v. Kimmell, 31 Mich. 126, 130, and cases cited. 
The authority of the celebrant and the capacity of the parties, etc., are covered by the 
presumption. j 

4 Mitchell v. Mitchell, 11 Vt. 134. See 1 Bishop, MARRIAGE, SEPARATION AND 
Divorce, $§ 935, 936. See a complete collection of cases in L. R. A. 1915 E, 8, 56, 87. 
Common law marriage has been changed in many states by statute. 

5 Wallace v. Pereles, 109 Wis. 316, 85 N. W. 371. 

6 Patterson v. Gaines, 6 How. (U. S.) 550. 
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tion of the first marriage the presumption in favor of the second marriage 
is opposed to the presumption in favor of the continuance of the first, 
and a difficult situation results. In discussing this situation we must limit 


our inquiry to cases where the validity of the second marriage is being \ 


attacked 7 on the ground that the first marriage still continues, and to 
cases where no question of criminal law is raised.* It is also necessary 
to rule out cases where one of the marriages was a common law mar- 


riage, so called.? In the narrowed field thus left it is generally law that \ 


the presumption in favor of the second marriage will prevail. 

This presumption takes three forms. Occasionally it is based on the 
presumed invalidity of the first marriage.!° But more generally it is 
based on the discontinuance of the first marriage by death or by divorce. 
The presumption of the death of a former spouse is thoroughly established 
in our law," but it is obviously swallowed up in the larger and more re- 
cent presumption of the termination of the former marriage by divorce. 
And the presumption of divorce seems to be as clearly settled.” 

The limits of the divorce presumption, however, are by no means exact. 
The periods of separation which must intervene between the termination 
of the first relation and the establishment of the second differ in different 
jurisdictions, and there is a marked diversity of opinion in regard to the 
weight to be attached to such factors as the remarriage of the other 





7 It is only where the second marriage is attacked that the law protects it fully 
with presumptions. If an affirmative attempt is made to prove the validity of the 
second marriage, an attack on the first marriage is entailed and the presumption shifts 
to protect the first marriage. Clark v. Cassidy, 62 Ga. 407; Re Hamilton, 76 Hun 200, 
27 N. Y. Supp. 813; Wilson v. Allen, 108 Ga. 275, 33 S. E. 975. 

8 In criminal cases the presumptions in favor of the legality of one marriage are met 
by the presumptions in favor of the legality of the other tic the prosecutor must prove 


his case without a legal bias either way. Lowerey v. People, 172 Ill. 466, 50 N. E. 165; 
Reg. v. Lumley, L. R. 1 Cr. Cas. Res. 196. 

9 No presumption will be made “in favor of the guilty parties” where a common- 
law marriage, or rather the ingredients thereof, is shown subsequent to a ceremonial 
marriage which has not been dissolved. Nossaman v. Nossaman, 4 Ind. 648. A pos- 
sible exception to the above statement is the presumption that marriage is created by 
the continuance of the cohabitation after the impediment of the former marriage has 
been withdrawn, whether or not the parties know of its withdrawal. De Thoren v. 
Atty. Gen., 1 A. C. 686. And the presumption of marriage from cohabitation and repute 
will not alone overthrow a later ceremonial marriage. Waddingham ». Waddingham, 
21 Mo. App. 609. See Houpt v. Houpt, 5 Ohio Rep. 539. 

10 Palmer v. Palmer, 162 N. Y. 130, 56 N. E. sor. 

11 Lockhart v. White, 18 Tex. 102, 110; Spears v. Burton, 31 Miss. 547; Johnson ». 
Johnson, 114 Ill. 611, 3 N. E. 232; Hunter v. Hunter, 111 Cal. 261, 43 Pac. 756; Cash 
v. Cash, 67 Ark. 278, 54 S. E. 744; Nixon v. Wichita Co., 84 Tex. 408, 19 S. W. 560; 
Murchison »v. Green, 128 Ga. 339, 57 S. E. 709; Smith »v. Fuller, 138 Iowa g1, 115 N. W. 
912; McCausland’s Estate, 213 Pa. 189, 62 Atl. 780; Gilroy v. Brady, 195 Mo. 205, 
93 S. W. 279; Wagoner v. Wagoner, 128 Mich. 635, 87 N. W. 808. 

2 Blanchard v. Lambert, 43 Iowa 228; Harris v. Harris, 8 Ill. App. 57; Klein ». Laud- 
man, 29 Mo. 259; Coal Run Co. »v. Jones, 127 Ill. 379, 8 N. E. 865, 20 N. E. 89; Hull v. 
Rawls, 27 Miss. 471, 473; Carroll v. Carroll, 20 Tex. 731, 740; Boulden v. McIntire, 119 
Ind. 574, 21 N. E. 445; Howton »v. Gilpin, 24 Ky. L. 630, 69 S. W. 766; Re Wile’s 
Estate, 6 Pa. Super. Ct. 435; In re Thewlis’s Estate, 217 Pa. 307, 66 Atl. 519; Huff ». 
Huff, 20 Idaho 450, 118 Pac. 1080; Shepard v. Carter, 86 Kan. 125, 119 Pac. 533; 
Ross v. Sparks, 79 N. J. Eq. 649, 83 Atl. 1118; Goset v. Goset, 112 Ark. 47, 164 S. W. 
759; Wilcox v. Wilcox, 171 Cal. 770, 155 Pac. 95; Bowman ». Little, ror Md. 273, 61 
Atl. 223; Im re Rash, 21 Mont. 170, 53 Pac. 312; Lyon». Lash, 79 Kan. 342, 99 Pac. 598; 
Gamble v. Rucker, 124 Tenn. 415, 137 S. W. 499; Haile v. Hale, 40 Okla. tor, 135 Pac. 
1143; Re Grande, 80 Misc. 540, 141 N. Y. Supp. 535. 
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party to the first marriage, or the existence of children by the meine mar- 
riage. Some states, as notably Iowa, require a foundation in fact for the 
presumption,” and refuse to entertain it where the former spouse has not 
behaved in a way inconsistent with the marriage relation. And Iowa has 
a further peculiarity in refusing to exercise the presumption in order to 
“barricade” the rights of one of two rival claimants to the status of 
surviving widow “ — a position which seems to lose sight of the reasons 
underlying the whole use of presumptions in the law of marriage. The 
lengths to which the presumption will be carried are as uncertain as its 
scope. Massachusetts and Wisconsin,” on the one hand, refuse to notice 
any presumption of divorce, while a recent New York case,'* on the other, 
holds that if the presumption of divorce is overthrown, a presumption 
that the former marriage has been annulled will arise in its place. An- 
other New York decision '’ which does not deal with divorce is yet sig- 
nificant as showing the length to which a sane court will be carried by its 
“zeal for legitimacy.” In order to validate a common law marriage two 
prior marriages, together with the requisite parties thereto, were pre- 
sumed, a third marriage was voided by the presumptive parties, and one 
of the imagined parties was presumptively deceased in time to make the 
marriage in question presumptuously valid and its offspring legitimate. 

Where a presumption has been carried to such lengths, the important 
questions become, How much evidence, and evidence of what kind, will 
be required to rebut the inference? It is clear that something more than 
the inferential testimony of near relatives that they had never heard of a 
divorce is necessary.!* There must be direct proof that there has been 
no divorce, for the law may require proof of a negative where a negative 
is essential to the existence of a right.!® And the question is, What evi- 
dence will suffice to establish the negative? 


Aside from the Iowa exceptions noted above, proof by a former spouse 
that he, or she, had never procured a divorce, and had never been served 
with notice of a divorce, will not suffice.” This seems so generally estab- 
lished that it may safely be said that the party attacking the second 
marriage must prove neither party to the first marriage has obtained a 
divorce.” With this position hypothesized it becomes apparent that the 
burden of overthrowing the second marriage may be extremely onerous, 





8 Ellis v. Ellis, 58 Iowa 720, 13 N. W. 65; Gilman »v. Sheets, 78 Iowa 499, 43 N.W. 299; 
In re Colton, 129 Iowa 542, 105 N. W. 1008. The argument advanced is that the pre- 
sumption of the innocence of the party contracting the second marriage is met by a 
presumption that he or she would not have procured a divorce on false testimony. 

4 In re Colton, supra. Either the theoretical ground of innocence or the practical 
ground of policy in maintaining established relations would seem irreconcilable with 
this exception. More is at stake than the rights of A. or B. to a widow’s legacy. 

1’ Randlett v. Rice, 141 Mass. 385, 6 N. E. 238; Williams v. Williams, 63 Wis. 58, 

el co N. W. 110. The argument in the Wisconsin case fails to discriminate between cases 
common law and cases of ceremonial marriage, and argues from criminal to civil 


+ Skemenies v. Lazarowicz, 91 Misc. App. 116, 154 N. Y. Supp. 107. 
Nor In re Biersack, 159 N. Y. Supp. 519. 
18 Nixon 2. Wichita Co., 84 Tex. 408, 19 S. W. 560. 
1® Boulden v. McIntire, 119 Ind. 574, 21 N. E. 445. See 2 GREENL. Ev., § 454. 
% Pittinger v. Pittinger, 28 Colo. 308, 64 Pac. 195; Coal Run Co. ». Jones, 127 Ill. 
370, 8 N. E. 865, 20 N. E. 89; Hull v. Rawls, 27 Miss. 471, 473. 
31 Chancey v. Whinnery, 147 Pac. 1036 (Okla.). 











NOTES 503 


since the party who remarried may have lived anywhere in the interim 
since the termination of the original relation. And, logically developed, 
the above position would lead to the result achieved by the Oklahoma 
court which held, that, although the records of the counties of known 
residence showed no divorce, the deserting party might yet have obtained 
a divorce elsewhere.” But the sensible rule seems to be that the presump- 
tion may be rebutted if the records of the counties of residence of both 
parties to the first marriage show no divorce.” 





THE RicGHT OF CREDITORS AGAINST SUBSCRIBERS TO CORPORATE 
Stock IssUED IN RETURN FOR OVERVALUED PROPERTY. — That an 
examination of the nature and extent of a creditor’s right against a 
subscriber to stock issued for overvalued property is desirable, becomes 
clear in view of the persistently inadequate treatment accorded this 
question.! A., B. and C. were the incorporators of a company with a 
capital stock of $60,000, promoted by A., B.,C. and D. Stock to the par 
value of $21,900 was issued as fully paid up to A. and B. in return for a 
secret process turned in by them.? The promoters did not believe the 
secret process to be worth $21,900 at the time, but they believed the 
corporation would be able to earn a dividend on a capital stock of 
$60,000. The “value” of the process was determined by subtracting 
the value of the other corporate assets from $60,000. D. contracted to 
buy of the incorporators, for $15,000, one half of the total capital stock, 
of a par value of $30,000, reserving an option to quit the company at 
any time and receive back his money. After paying $13,600, D. exer- 
cised his option and, on the surrender of the shares to the company, 
received from it a mortgage to secure the indebtedness. The trustee in 
bankruptcy petitioned to have the mortgaged property applied to the 
payment of the general creditors, who became such after D. filed his 
mortgage. The court refused to grant such relief. 

The whole question has been confused by the lack of any clear analy- 
sis of the nature of the problem. Many American courts have concluded 
that by common law the issue of stock for overvalued property is in law 
a fraud on the creditors, for whose benefit subscriptions to stock are held 
as a trust fund.’ From this follows the prevailing notion that the pro- 





2 Haile v. Hale, 40 Okla. ror, 135 Pac. 1143. 

% Smith v. Fuller, 138 Iowa 91, 115 N. W. 912; Sullivan v. Grand Lodge, 97 Miss. 218, 
52 So. 360; Hammond »v. Hammond, 43 Tex. Civ. App. 284, 94 S. W. 1067; and 
Wingo v. Rudder, 103 Tex. 150, 124 S. W. 899, present sane variations. 


1 See Durand v. Brown, 236 Fed. 609. 

2 It was held in O’Bear-Nester Glass Co. ». Antiexplo Co., 101 Tex. 431, 106 S. W. 
180, that an unpatented secret formula was not “property” within the meaning of a 
similar statute. It is submitted that the principal case presents the better view in 
holding this secret process to be “property” within the statute. 

3 The doctrine was invented by Story, J.,in Wood ». Drummer, 3 Mason (U.S.C. C.) 
308. Perhaps the best known case invoking the doctrine is Scovill v. Thayer, ros U.S. 
143. Without resorting to the statute under which the corporation was formed, the 
court declared, in regard to the issue of shares at a discount, that such a transaction 
“is a fraud in law on its creditors, which they can set aside. . . . The reason is, that 
the stock subscribed is considered in equity as a trust fund for the payment of cred- 
itors.” 
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priety of the value placed upon the property by the incorporators de- 
pends upon their good faith and lack of wicked motives — upon the 
absence of some species of common law fraud. But on common law 
principles, it is hard to see why a corporate person, like any other person, 
may not create against itself such obligations as it pleases, subject of 
course to the laws of deceit and fraudulent conveyances. To make it 
improper for it to create against itself an obligation which a natural 
person might properly create against himself, requires some statutory 
prohibition. This calls for a careful analysis of the statutes under which 
the corporation was organized.® 

The corporation in the principal case was specifically authorized to 
issue stock in return for property; and the value placed on this property 
by the incorporators is declared to be conclusive “in the absence of 
actual fraud.” ® The court held that a conscious and gross overvaluation 





‘ The weight of American authority has followed this doctrine, even into questions 
of statutory construction, to the extent that the criterion of propriety is taken to be 
“fraud,” and not statutory illegality. See Coffin v. Ransdell, 110 Ind. 417, 11 N. E. 20; 
Coit v. Gold Amalgamating Co., 119 U. S. 343; Penfield ». Dawson Town & Gas Co., 
57 Neb. 231, 77 N. W. 672; Hospes v. Northwestern Mfg. & Car Co., 48 Minn. 174, 
so N. W. 1117. See also Horton ». Sherrill-Russell Lumber Co., 147 Ky. 226, 143 S. W. 
1053. 

5 Lord Herschell said, in Ooregum Mining Co., Ltd. v. Roper, [1892] A. C. 125: 
‘Except when the legislature has expressly or by implication forbidden any act to be 
done by a company, their rights must be governed by the ordinary principles of law, 
and they are free to make . . . such contracts as they please.” This, it is submitted, 
states the only common-law principle applicable to the situation. 

In Hospes v. Northwestern Mfg. & Car Co., supra, Mitchell, J., said: “This ‘trust- 
fund’ doctrine, commonly called the ‘American Doctrine,’ has given rise to much con- 
fusion of ideas as to its real meaning, and much conflict of decision in its application.” 
In speaking of Wood v. Drommer, where the notion had its origin, he says: “‘ Upon old 
and familiar principles this was a fraud on creditors. Evidently all that the eminent 
jurist meant by the doctrine was that corporate property must be first appropriated to 
the payment of the debts of the company before there can be any distribution among 
the stockholders, — a proposition that is sound upon the plainest principles of common 
honesty. . . . In the case of Wabash, etc. R. Co. v. Ham, 114 U.S. 587, the court said: 
‘The property is doubtless a trust fund for the payment of its debts in the sense that 
when the corporation is lawfully dissolved, all its creditors are entitled in equity to 
have their debts paid out of the corporate property before any distribution thereof 
among the stockholders. It is also true, in the case of a corporation, as in that of a 
natural person, that any conveyance of the debtor in fraud of the existing creditors is 
void.’ This is probably what is meant when it is said, as in Clark v. Bever, 139 U. S. 
96, 110, that the capital stock is a trust fund sub modo. . . . But it means very little, 
for the same thing could be truthfully said of the property of an individual or of a 
partnership.” 

See also New Haven Horse Nail Co. v. Linden Spring Co., 142 Mass. 349, 7 N. E. 


773: 

The much-criticised opinion in Southworth v. Morgan, 205 N. Y. 293, 98 N. E. 490, 
may be explained on the ground that the court did not have before it the provisions of 
the statute under which the corporation was organized. 

6 Pusiic Acts, MicuH., 1903, No. 232, provides that the articles of incorporation 
should state: “Fourth, the amount of total authorized capital stock, which shall not be 
less than one thousand dollars and not more than twenty-five million dollars; the 
amount subscribed shall not be less than fifty per cent of the authorized capital stock; 
Fifth, the number of shares in which the capital is divided, which shall be of a par value 
of ten dollars or one hundred dollars each; Sixth, the amount of the capital stock paid 
in at the time of executing the articles, which shall not be less than ten per cent of the 
authorized capitalization, and in no case less than one thousand dollars, except in case 
of a capitalization of two thousand dollars or under, when it shall be twenty-five per cent 
thereof. . . . Such capital stock may be paid in, either in cash or in property, real or 
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of the present cash value of the property was not improper.’ Undoubt- 
edly this is sound if the premise, noted above, that “actual fraud” 
necessarily includes some element of bad faith and intention to deceive, 
is sound. The meaning of “actual fraud” important for our purposes is 
that in which the Michigan legislature used it, and not as the common 
law may have interpreted it. 

The Michigan legislature prescribed that stock must have a certain 
money par value, and that such stock “may be paid in, either in cash or 
in property.” Standing alone, these requirements indicate an intention 
that the stock “may be paid in, with reference to the par value, either 
in money or in money’s worth.” Further, limits in terms of dollars and 
cents are prescribed for the capital stock, indicating an intention to 
regulate the monetary size of the corporation, and an assumption that 
the capital stock shall be paid in money or full money’s worth. The 
provisions that the corporation must start with one half its capital 
stock subscribed to, and one tenth actually paid in, points to the same 
intention and assumption. And the requirement that in case property 
is received an itemized description and statement of the value put on 
each item must be filed, provides a safeguard for the enforcement of 
these provisions. These considerations seem to indicate clearly that the 
legislature contemplated that the par value of the capital stock should 
represent the amount of assets received in return, that the number of 
dollars’ worth of stock issued should equal the number of dollars’ 
worth of value received. Under this statute, no sensible meaning can 
be placed on “value” other than “present value in money.” Under 
this interpretation alone can the legislative intent be carried out.® 
Construed, the statute reads, ‘“‘that the incorporators shall fix the present 





personal; but where payment is made otherwise than in cash there shall be included in 
the articles an itemized description of the property in which such payment is made, with 
the valuation at which each item is taken, which valuation shall be conclusive in the 
absence of actual fraud.” 

7 This is in accord with what is probably the weight of American authority. Under 
a statute essentially like that in the principal case, but not containing the “actual 
fraud” clause (which would appear to make the requirements more strict than in the 
principal case), see Coffin v. Ransdell, supra; Coit ». Gold Amalgamating Co., 119 U.S. 
343; Penfield ». Dawson Town & Gas Co., supra; Hospes v. Northwestern Mfg. & Car 
Co., supra. Under a statute in all essentials like that in the principal case, see Monk 
v. Barnett, 113 Va. 635, 75 S. E. 185, in which the court declared that the statute did 
away with and replaced the “common law”; Medler v. Hotel Co., 6 N. M. 331, 
28 Pac. 551. In Graves v. Brooks, 117 Mich. 424, 75 N. W. 932, patents worth $20,000 
were capitalized at $100,000, but the court held that the stockholders were not liable to 
creditors; that it was necessary to show not only an overvaluation, but that it was 
“either an intentional fraud in fact, or such reckless conduct . . . that fraud may be 
inferred”; and in Bank »v. Belington Coal Co., 51 W. Va. 60, 41 S. E. 390, the court de- 
clared: “Our statute throws the gate wide open for the sale of stock and purchase of 
property in payment therefor at such price and on such terms and conditions as the con- 
tracting parties may agree upon.” Cf. Dieterle v. Paint & Enamel Co., 143 Mich. 416, 
107 N. W. 79. See also In re Wragg, Ltd., [1897] 1 Ch. 796. 

8 In See v. Heppenheimer, 69 N. J. Eq. 36, 61 Atl. 843, Pitney, V. C., in construing 
provisions of a statute essentially like those in the principal case, said: “The intent of 
the legislature, expressed in these sections in question manifestly was, that the capital 
stock of all corporations should at the start represent the same value whether paid for 
in property or money. That result can only be obtained by supposing that the property 
is to be appraised at its actual cash value.” See Elyton Land Co. v. Birmingham Co., 92 
Ala. 407, 9 So. 129. 
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value in money of the property, which valuation shall be conclusive in 
the absence of actual fraud.” The incorporators admittedly did not 
believe $21,900 to be the présent value in money of the secret process. 
They knew it to be only a slight fraction of this amount. When charged 
by the legislature to fix the present cash value, the incorporators wil- 
fully substituted an honest, but highly speculative, estimate of future 
worth. This, it is submitted, was “actual fraud” within the statute, 
and the valuation was illegal.® . 

The creditors are entitled to take advantage of this illegality.'° It is 
for their benefit, if for anyone’s, that the legislature has created it. They 
do so by requiring the subscriber to pay in enough to make up the par 
value of his stock. This obligation runs to and can be enforced against 
a purchaser with notice of the stock from the shareholder." The result 
is that if nothing more were present the creditors in the principal case 
would be entitled to have D. pay in the difference between the actual 
value of the process when turned in and $21,g00. 

But the court further declared that, even if the issue of stock was a 
wrong to these creditors, D. escaped such liability through the exercise of 
his option and the filing of his mortgage before the creditors’ rights arose. 
Such action by an individual in a situation analogous to that of the cor- 
poration would have been proper. Again we have a question of statutory 





® Construing a statute essentially like that in the principal case, but not containing 
the “actual fraud” provision, several courts have held sa an issue of stock for 
property taken at a value known to the parties to be in excess of its actual present value. 
See Douglass v. Ireland, 73 N. Y. 100; Berry v. Rood, 168 Mo. 316, 67 S. W. 644. And 
in See v. Heppenheimer, supra, Pitney, V. C., said: “Nor is it necessary that conscious 
overvaluation or any other form of fraudulent conduct on the part of these primary 
valuers should be shown to justify judicial interposition. Their honest judgment, if 
reached without due examination of the elements of value, or if based in part on an esti- 
mate of matters not property, or if plainly warped by self-interest, may lead to a viola- 
tion of the statutory rule as surely as would corrupt motive.” And in Herron »v. Shaw, 
165 Cal. 668, 133 Pac. 488, the court said: “The further fact found by the court that 
the directors acted in good faith and honestly believed that the property could and 
would be developed so that its market value would eventually exceed [the value put 
upon it) will not relieve or excuse the stockholders from such liability. It is the value 
of the property at the time of the exchange that determines the liability.”” See also 
Gillett v. Chicago Title & Trust Co., 230 Ill. 373, 82 N. E. 891. These decisions, al- 
though not having presented to the court the construction of “actual fraud,” give 
us, it is submitted, the proper basic construction of a statute such as the one in the 
principal case, narrowing our inquiry to the effect of the added liberalizing “fraud” 
clause. 

Further, the word “fraud” as used in connection with the valuation of such property 
has not been given, by many well-reasoned authorities, a strict common-law meaning 
requiring a wicked intent to defraud. See Hastings Malting Co. v. Iron Range Co., 65 
Minn. 28, 34,67 N. W. 652,654; Johnson v. Tenn. Oil Co., 74 N. J. Eq. 32, 69 Atl. 788; 
Lester v. Bemis Lumber Co., 71 Ark. 379, 74 S. W. 518. 

Under a statute in all essentials like that in the principal case, the following cases 
held a similar overvaluation illegal: Dilzell Engineering Co. v. Lehmann, 120 La. 273, 
45 So. 138; Crawford v. Rohrer, 59 Md. 599; Holcombe v. Trenton White City Co., 80 
N. J. Eq. 122, 82 Atl. 618; Hobgood v. Ehlen, 141 N. C. 344, 53 S. E. 857. 

10 Since all the creditors in the principal case are subsequent to the issue of the 
stock, and have no notice, actual or constructive, of the nature of such issue, they are 
entitled upon any theory of the nature of the obligation. As to whether the trustee in 
bankruptcy is the proper person to enforce the obligation, see 29 Harv. L. Rev. 854. 

1 Allen v. Grant, 122 Ga. 552, 50S. E. 494; Coleman v. Howe, 154 Ill. 458, 39 N. E. 
725. 
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construction. We have seen that the legislature means to regulate the 
corporation so that the amount of the capital stock issued by it should 
be no greater than the present value of the assets it received in return. 
This procedure amounts to an unannounced reduction of the announced 
capital stock. If this is proper, of what purpose or protection are the 
statutory requirements that stock must have a par value, and that it 
must be paid in either in money or in money’s worth, when the cor- 
poration may at will, by buying in its stock, secure the same discrep- 
ancy between the par value of its announced stock and the value of its 
assets which the statute aimed to prevent? Furthermore, the Michigan 
legislature has prescribed a statutory method for reducing the capital 
stock.” This makes it doubly certain that such a reduction as that 
practiced in the principal case was illegal.'*. 

But it is objected that the creditors in this case cannot complain, 
for they should have known of this reduction because the mortgage was 
filed before they dealt with the corporation. But even conceding con- 
structive notice of the covert reduction of stock, so likely to mislead sub- 
sequent creditors, the original wrongful issue remains. The corporation, 
forbidden to sell stock for overvalued property, may still disregard the 
illegal portion of the sale and compel the former shareholder to pay 
the deficiency. Though the creditors in the principal case were 
subsequent to the return of the stock, they were also subsequent to the 
illegal issue, and the liability incurred then should not be permitted 
to be avoided now onthe ground of constructive notice of an illegal 
act.™ 

Nor is there any business necessity for legalizing this sort of a trans- 
action. If in fact D. was a creditor who desired later, if things turned out 
well, to become a stockholder, why did he not loan the money in the 
ordinary way, taking a mortgage back, and reserving an option to be- 
come a shareholder? The situation looks far more as if D. became a stock- 
holder for the benefits thereof, with a reservation, if things went wrong, 
to escape the liabilities. 

It follows, then, that the trustee in bankruptcy should be able to 
set aside the transaction out of which arose D.’s mortgage and also to 
hold D. liable for any amount up to the difference between the value of 
the property given for his stock and its par value. 





2 Pysuic'Acts, MICH., 1903, No. 232: “The amount of capital stock and the number 
of shares . . . may be diminished at any annual meeting . . . by a two-thirds vote of 
the capital stock of the corporation. . . . The president and majority of the directors 
shall make a certificate thereof, which shall be signed and recorded. . . .” 

13 It is almost universally agreed that such a reduction is void as against existing 
creditors. See Clapp v. Peterson, 104 Ill. 26; Hall v. Henderson, 126 Ala. 449, 28 
So. 531; Oliver v. Rahway Ice Co., 64 N. J. Eq. 596, 54 Atl. 460. But cf. Dupee 2. 
Boston Water Power Co., 114 Mass. 37. It will be noticed that no statute is necessary 
to reach this result. It is in its nature a conveyance in defraud of creditors, and would 
be void if made by a natural person. But the weight of American authority holds such 
a reduction good as against future creditors. See Vent v. Duluth Coffee Co., 64 Minn. 
307, 67 N. W. 70; Marvin v. Anderson, 111 Wis. 387, 87 N. W. 226; Morgan v. Lewis, 
46 Ohio 1, 17 N. E. 558. See also Blalock v. Kernersville Mfg. Co., 110 N. C. 99, 14 
S. E. 501; City Bank v. Bruce, 17 N. Y. 507. 

4 This is the English view. Trevor v. Whitworth, L. R. 12 A. C. 409. See also 
Sprague v. National Bank of America, 172 Ill. 149, 50 N. E. 19. Cf. West Penn. Chem- 
ical & Mfg. Co. v. Prentice, 236 Fed. 891. 
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Non-TESTAMENTARY CONVEYANCES TO TAKE ErFrect AFTER DEaTH. 
— A. signs, seals, records, and delivers to B. an instrument drawn in the 
form of a warranty deed conveying Blackacre to B. and his heirs. Con- 
sideration is recited. In the habendum is inserted the clause: “this deed 
to take effect upon the death of the grantor.”’ Courts of final appeal in 
this country entertajn three widely divergent views as to the legal conse- 
quences of such a transaction. The Supreme Court of Iowa, in the case 
of Shaull v. Shaull} decided last November, held an instrument of this 
sort to be an attempted testamentary disposition, and void under the 
Wills Act because of the lack of attesting witnesses.2 A few courts have 
construed such a document as a valid conveyance of an estate in futuro 
with a resulting fee in A. subject to a conditional limitation in fee in favor 
of B.* The great- majority of the cases seem to take an intermediate 


position. They hold that the instrument iva valid deed, which apparently 
vests the f oyce in B., with the enjoyment thereof postponed until 


A.’s death, r less vague Aotine die estate reserved 
A+ It is submitted that the 


“by implication ” or “operatio 
second view is the correct one, and that the result reached by the Iowa 
court is unsound and undesirable. 

At.the common law a deed purporting to convey an_estateim futuro 
was void. Leake gives, as the reason for this rule, that the exigencies of 
tenure required that the seisin should never be in abeyance, but that 
‘there should at all times be a tenant invested with the seisin ready to 
meet the claims of the lord for the duties and services of the tenure. 
But since the Statute of Uses such a deed may operate as a bargain and 
sale to convey an estate in futuro.’ A social reason underlay the courts’ 




















ee, 





1 160 N. W. 36 (Iowa) 

2 The following cases seem in accord: Sperber v. Balster, 66 Ga. 317 (“Said deed 
of gift to be of full effect at my death”); Ransom v. Pottawattamie County, 168 Iowa 
570, 150 N. W. 657 (“This indenture to be effective after my death”); Turner v. 
Scott, 51 Pa. St. 126 (“In no way to take effect till after death of grantor”); Coulter v. 
Shelmadine, 204 Pa. St. 120, 53 Atl. 638 (“This assignment shall not be of any effect 
until after my death”); Pinkham v. Pinkham, 55 Neb. 729, 76 N. W. 411 (“This deed 
is to take effect from and after my death”); but see West v. Wright, 115 Ga. 277, 41 
S. E. 602. 

8 Shackleton v. Sebree, 86 Ill. 616 (“This deed not to take effect till after my de- 
cease’’); Vinson 2. Vinson, 4 Ill. App. 138 (“Do convey, at my death”); W 0. 
Brown, 50 Me. 139 (“This deed is not to take effect during my lifetime ”); Abbott ». 
Holway, 72 Me. 208 (“This deed is not to operate as a conveyance until my de- 

cease’); Bunch v. Nicks, 50 Ark. 367, 7 S. W. 563 (“‘The deed shall go into full ftince 
and effect at my death.”’) 

4 Abney ». Moore, 106 Ala. 131, 18 So. 60 (“This conveyance not to take effect 
till after my death’); Harshbarger v. Carroll, 163 Ill. 636, 45 N. E. 565 (“Only to take 
effect on death of grantor”); Latimer ». Latimer, 174 Ill. 418, 51 N. E. 548 (“To be 
in force from and after my decease and not before”); Spencer v. Robbins, 106 Ind. 
580, 5 N. E. 726 (“To be equally divided between them at my decease and after 
paying my funeral expenses”); Wilson v. Carrico, 140 Ind. 533, 40 N. E. 50 (“The 
above obligation to be of none effect until after the death of the said B. C. ”); Kelley v. 
Shimer, 152 Ind. 290, 53 N. E. 233 (“This deed is to take effect on and after the death 
of the grantor”); McLain v. Garrison, 39 Tex. Civ. App. 431, 88 S. W. 484, and 89 S. W. 
284 (“This deed is to take effect at my death and not before”); Gorham v. Daniels, 23 
Vt. 600 (“Not to come into possession of it till after my decease”); Lauck ». Logan, 

45 W. Va. 251, 31 S. E. 986 (“But this deed shall take effect when the said W. L. shall 
depart this life and not sooner ’’). 
5 Roe v. Tranmer, 2 Wils. 75. LEAKE, LAW OF PROPERTY IN Lanp, 2 ed., 33. 
6 LEAKE, LAW OF PROPERTY IN LAND, 2 ed., 88. True, a series of Massachusetts 
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readiness to recognize this indirect effect of the statute. By the reign of 
Henry VIII the feudal structure of society was fast breaking down. An 
attempt to curtail the means already evolved for mitigating the burdens 
of tenure and the feudal system of conveyancing, was not to be tolerated. 
To-day the same result should be reached. That the instrument was 
intended primarily to operate under one of our modern statutes permit- 
ting the transfer of land by deed, will not preclude it from operating if 
necessary as a bargain and sale.’ And, moreover, such statutes would 
seem to offer a second ground upon which its validity may be rested. 
Since they dispensed with the feudal requirements of livery of seisin and 
the like, should not a conveyance under them be entitled to the same 
freedom in the creation of estates as when made by devise or by convey- 
ance to uses? * Indeed many jurisdictions have a separate statute spe- 
cifically permitting the creation of estates in futuro by deed. Of these 
Iowa isone.® If, then, intheinstrument we set out to consider, the trouble- 
some clause had read in so many words “the estate to vest,” instead 
of “the deed to take effect’’ upon the death of the grantor, it would seem 
impossible to have questioned its validity. 

Yet it is to the feeling that somehow or other, even so, the deed would 
have been invalid that we owe the strained and unfortunate con- 
struction placed upon an instrument in the form originally supposed 
by those courts which follow the Iowa view. Their argument runs as 
follows: the inserted clause shows an intent on A.’s part not to convey 
anything im praesenti, but only after his death; therefore the instrument 
is “testamentary,” and void for lack of proper attestation. Note there 
the confusion of two very different intents. That the grantor did not 
intend to convey an estate in praesenti is evident: that, as we have seen, 
has no bearing upon the validity of the instrument as a conveyance. 
But to argue that the clause establishes an effective intention that the 
instrument shall remain revocable is quite a different matter. The docu- 
ment is in form a deed; it has been recorded by the grantor; and its 
possession voluntarily surrendered to the grantee. Normally the strong- 
est kind of evidence would hardly suffice to rebut the resulting presump- 
tion of “delivery” and show that a valid, irrevocable conveyance had 





cases deny this proposition. Wallis ». Wallis, 4 Mass. 135; Brewer v. Hardy, 22 Pick. 
376. But the accidental origin of the Massachusetts doctrine and the fallacy of the 
reasoning by which the later cases attempted to justify it has been repeatedly pointed 
out. Wyman »v. Brown, 50 Me. 139; Abbott ». Holway, 72 Me. 298; Chandler ». 
Chandler, 55 Cal. 267. See Gray, RuLE AGAINST PERPETUITIES, § 57. Even in Mas- 
sachusetts it has been substantially repudiated under cover of a second erroneous doc- 
trine that a money consideration will support a covenant to stand seized. Trafton 
v. Hawes, 102 Mass. 533. 

7 This is fundamental. See Roe v. Tranmer, 2 Wils. 75; Thatcher ». Omans, 3 Pick. 
(Mass.) 521; Foster ». Dennison, 9 Ohio 121. 

8 See KALES, FuruRE INTERESTS IN ILLINOIS, § 152. Gray, RULE AGAInsT PErR- 
PETUITIES, § 67. See also Kuuku 2. Kawainui, 4 Hawaiian 515, holding a conveyance 
in futuro valid although the Statute of User was not in force. 

® Towa, CopE oF 1897, § 2917. A good example of the spirit in which such a statute 
is, however, sometimes construed is found in Leaver v. Gauss, 62 Iowa 314, 17 N. W. 


22. 
re Some courts, however, have done so. See, for example, Blackstock v. Mitchell, 67 
Ga. 768 (“Bargain and sell . . . unto the said J. P. . . . at ourdeath”). And com- 


pare Leaver v. Gauss, 62 Iowa 314, 17 N. W. 522, referred to in note 9, supra. 
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not in fact been made. Insistence to the extent necessary to accomplish 
that result, upon the literal meaning of the words, is surely unsound once 
the validity of estates in futuro is freely acknowledged. For they aré 
then capable of another construction, consistent with, instead of squarely 
opposed to, the other evidence of the grantor’s intent. Clearly the true 
intent, however inaptly expressed, was merely to postpone the vesting 
of the estate given. Many additional arguments support this view. It 
may well be urged that the grantor must have intended to accomplish 
something, and must in fact have known that without witnesses the in- 
strument could not operate as a will." Then it is well recognized that 
“it is the duty of a court to seek by construction to maintain rather 
than to defeat the deed.” * In short, to construe a clause, the intended 
meaning of which is scarcely even doubtful, so as to invalidate the entire 
document and thwart the other clearly expressed intentions of the maker 
is as undesirable as itisunnecessary. It offers an example worthy of three 
centuries ago of the technicality and injustice of which the law is some- 
times capable. It can only be explained as the result of an extraordinary 
harking back to a feudal notion of the invalidity of estates in futuro which 
the courts that interpreted the Statute of Uses definitely repudiated. 

As to the state of the authorities, it is to be noted that the majority of 
the cases are of the intermediate class already alluded to. These in so far 
as they hold the deed valid and irrevocable are in accord with the position 
contended for. In so far, however, as they shun the possibility of an estate 
in futuro, and rely upon an implied reservation of a life estate, they are, 
‘it is submitted, unsound. The law is strongly opposed, always, to the 
implication of life estates. The language used would seem to negative 
any intention that the grantee should acquire an estate in the land during 
the grantor’s life. And as we have seen, it is unnecessary to resort to any 
such implication.» 





FRANCHISE TAXES ON CORPORATIONS INCORPORATED IN MORE THAN 
One State. — A recent case in the United States Supreme Court raises 
the question of the effect of incorporation of the same body under the 
laws of several states upon the taxing power of each of the incorporating 
states under the due process clause of the Constitution. Kansas City, 
M. & B. R. Co. v. Stiles, 37 Sup. Ct. Rep. 58.1 It is not due process to 


! That is the argument of the court in McLain v. Garrison, 39 Tex. Civ. App. 431, 
88 S. W. 484. 

2 Trafton v. Hawes, 102 Mass. 533. 

13 See note 4, supra. 

M4 See Kates, Future INTERESTS IN ILLINOIS, § 158 d. 

4%’ Moreover, in a large proportion of these cases the only point in issue was the 
validity of the deed. Suit had not been brought until after the death of A., when under 
either view B. held in fee. The discussion of what A. had retained before his death was 
therefore mere dictum. 

The case of In re Bybee, just reported in 160 N. W. goo (Iowa), is interesting as possi- 
bly showing a tendency to stretch a point in upholding as a will an instrument of the 
sort here considered, which the same court had previously held invalid as a deed. See 
Ransom v. Pottawattamie County, 168 Iowa 570, 150 N. W. 657, cited in note 2, 
supra. 


1 For a fuller statement of the facts, see RECENT CASES, p. 527. 
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tax property having a permanent situs outside of the territorial juris- 
diction of the taxing state.” 

In the first place, it is to be remembered that there is a vital, if elusive, 
difference between corporate franchise taxes * and taxes on corporate prop- 
erty. The former may be levied arbitrarily by a state as excise taxes in 
return for the right to have corporate existence or to do business in that 
state; ‘ by hypothesis they are not taxes on property outside of the state.® 
The latter, as the name implies, are taxes upon property and must re- 
spect the situs of that property. This difference being.one of substance, 
the courts go behind the legislative form and name of a tax law in every 
case. Of course, if the legislature has called it a property tax, the prob- 
lem is comparatively easy:® to decide on what property the tax shall fall. 
But if the legislature has called it a franchise tax, the court is confronted 
with the difficult problem of deciding whether the legislature has. not, 
after all, levied a property tax.’ This problem comes before the Supreme 
Court in every case, for, as in cases arising under the contracts clause,® 
the state court’s construction of the state law is not accepted,’ but. is 
reviewed under the rule that “every case involving the validity of a 
tax must be decided on its own facts; and if the tax purports to be laid 
upon a subject within the taxing power of the states, it is not to be con- 
demned by the application of any artificial rule but only when the con- 
clusion is required that its necessary operation and effect is to make it a 
prohibited exaction.”'° The decided cases do not clearly show what 
facts will support the burden of proving that the necessary effect of what 
the state court has called a franchise tax is to lay a tax on property 





2 Union Transit Co. v. Kentucky, 199 U. S. 194. 

% Throughout this note by “franchise tax” is meant an excise levied by a state 
upon a privilege to exist as a corporation of the state or a privilege given a foreign cor- 
poration to do business in the state, regardless of the value of the privilege. Franchises 
are often taxed as valuable property, but “franchise tax” is not used here to designate 
such a tax. See North Jersey St. Ry. Co. v. Jersey City, 73 N. J. L. 481, 483, 63 Atl. 
833, affirmed in 74 N. J. L. 761, 67 Atl. 33; Phillipsburg R. Co. v. Assessors, 82 N. J. L. 
49, 81 Atl. 1121. 

4 See Cootey, TAXATION, 3 ed., 153, 154. 

5 See Home Ins. Co. v. New York, 134 U. S. 594, 601. “From the very nature of 
the tax being laid upon a franchise given by the State, and revocable at pleasure, it 
cannot be affected in any way by the character of the property in which its capital is 
invested.” 

6 Fargo v. Hart, 193 U. S. 490; Delaware, L. & W. R. Co. v. Pennsylvania, 198 
U. S. 341. 

7 Some of the confusion no doubt arises from the double meaning given to “fran- 
chise tax.” See Louisville, etc. Ferry Co. v. Kentucky, 188 U. S. 385, in which a “fran- 
chise tax’’ was held invalid since “it was not competent for Kentucky . . . to tax the 
franchise which its corporation lawfully acquired from Indiana and which franchise 
or incorporeal hereditament had its situs for purposes of taxation in Indiana.” 

8 McCullough v. Virginia, 172 U. S. 102. 

9 This rule has not been reached without vigorous opposition. In Galveston, H. & 
S. A. Ry. Co. v. Texas, 210 U. S. 217, 228, Mr. Justice Harlan, in a dissenting opinion 
in which the Chief Justice, Mr. Justice White, and Mr. Justice McKenna concurred, 
said: “In my opinion the court ought to accept the interpretation which the Supreme 
Court of Texas places upon the statute in question. In other words, it should be 
assumed that . . . the State intended to impose only an occupation tax.” 

10 See Kansas City Ry. Co. v. Kansas, 240 U.S. 227, 233. Thesame idea that a valid 
tax may be measured as the legislature sees fit was used to support a federal excise tax 
on corporations measured by income in Flint v. Stone Tracy Co., 220 U. S. 107. 
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outside of the state." They vaguely indicate, however, that the measure 
of a tax should have some relation to the subject of the tax and that it is 
dangerous to base a franchise tax upon a valuation of property, without 
adding some clause, such as a maximum imposition or a pro-rating of 
assets to business in the state, to negative any inference that a tax based 
on property values must be a tax on property.” The Alabama franchise 
tax attacked in Kansas City, M. & B. R. Co. v. Stiles ® did not approach 
this danger limit; it levied a tax on domestic corporations based upon 
paid-up capital stock, regardless of values." 

It was argued, however, that the railroad, being incorporated in other 
states, was not a domestic corporation in Alabama. The argument is 
hard to support. At least for purposes of jurisdiction, a corporation in- 
corporated in several states is domestic in each of them. The few cases 
which have said that the federal courts must consider it a corporation 
only of the state originally creating it * have been explained by the fact 
that in those cases the incorporation in other states was required as a 
condition precedent to doing business therein and in substance was not 
incorporation.!” Furthermore, in garnishment proceedings against a rail- 
road incorporated in three states, a motion to dismiss the suit for want 
of jurisdiction was overruled, the court saying that the debt subject to 
garnishment had a situs wherever the corporation had its domicil, which 
was in any one or all of the three states.!8 It has been held that a stat- 
ute levying a tax on domestic corporations included those incorporated in 
other than the taxing state.'® Succession taxes of any one of the incor- 





1 Most of the cases go off on the point that state taxation puts a burden on inter- 
state commerce; the question of due process is seldom raised. For a review of the de- 
cisions on state taxes affecting interstate commerce, see Western Union Tel. Co. ». 
Kansas, 216 U. S. 1, and note in 28 Harv. L. REv. 93. 

2 See Society for Savings v. Coite, 6 Wall. (U. S.) 594, affirming 32 Conn. 173 (tax 
on total deposits partly invested in federal securities); The Delaware Railroad Tax, 
18 Wall. (U.S.) 206 (tax based on an unequal pro-rating of capital stock); Home Ins. 
Co. v. New York, 134 U. S. 594 (tax based on dividend partly derived from federal 
securities); Ashley v. Ryan, 153 U.S. 436 (tax based on total capitalization); Galves- 
ton, etc. Ry. Co. v. Texas, 210 U. S. 217 (tax based on gross receipts); Baltic Mining 
Co. v. Massachusetts, 231 U. S. 68, affirming 207 Mass. 381, 93 N. E. 831 (tax based 
on total authorized capital, with a maximum of $2000); Kansas City Ry. Co. ». 
Kansas, 240 U. S. 227, affirming 95 Kan. 261 (same); Crane Co. v. Looney, 218 Fed. 
260 (tax based on capital, surplus, and undivided profits). 

3 Ubi supra. 

14 GENERAL Acts OF ALABAMA, IQII, 170. 

% Memphis & C. R. Co. v. Alabama, 107 U. S. 581; Patch v. Wabash R. Co., 207 
U.S. 277. In the latter case the court, at p. 283, said: “Therefore the question is raised 
how a corporation . . . thus organized shall be regarded for purposes of a suit like 
this. No nice speculation as to whether the corporation is one or many, and no details 
as to the particulars of the consolidation are needed for an answer. The defendant 
exists in Illinois by virtue of the laws of Illinois. . . . It cannot escape the jurisdiction 
by the fact that it is incorporated elsewhere.” Goodwin v. New York, N. H. & H. R. 
Co., 124 Fed. 358; Goodwin v. Boston & Maine R. Co., 127 Fed. 986; Wasley v. Chi- 
cago, R. I. & P. Ry. Co., 147 Fed. 608; Case v. Atlanta & C. A. L. Ry. Co., 225 Fed. 
862. See 19 Harv. L. REv. 134. ’ 

16 Nashua & L. R. Co. v. Boston & L. R. Co., 136 U. S. 356; St. Louis & S. F. Ry. 
Co. v. James, 161 U.S. 545; Southern Ry. v. Allison, 190 U. S. 326. 

17 See Goodwin v. New York, N. H. & H. R. Co., 124 Fed. 358, 359. The opinion of 
Lowell, J., in this case gives a complete review of the authorities. 

18 Johnson v. Union Pac. Ry. Co., 145 Fed. 2409. 

19 Quincy Bridge Co. ». Adams County, 88 Ill. 615. Breese, J., said, at p. 619: “the 
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porating states apply to the stock of the corporation incorporated in 
several states.” 

In seeking incorporation in more than one state, therefore, a corpora- 
tion seeks to become a domestic corporation in each state. The privi- 
leges and advantages which it gains thereby in each state are neither 
greater nor less than the corporate privileges of every corporation of that 
state. And so it is only reasonable to conclude that a tax on those privi- 
leges may be based on any measure that is valid as to domestic corpora- 
tions not organized elsewhere. This conclusion was reached in the 
principal case and in the only authority previous to it on the same point." 
There is a single dictum to the contrary.” 





RECENT CASES 


ATTACHMENT — SAvincGs ACCOUNT — SUBSEQUENT DIvIDENDs. — Pending 
the termination of his suit against members of a trade union, the plaintiff at- 
tached their savings accounts in the defendant bank. Later the depositors 
assigned the dividends subsequently accruing upon the deposits. Both the 
assignees and the plaintiff, who has secured judgment against the depositors, 
claim the dividends. Held, that the attachment lien covered the dividends. 
Savings Bank of Danbury v. Loewe, U. S. Sup. Ct., Oct. Term, 1916, No. 713. 

7 An attachment only reaches effects of the debtor in the hands of the garnishee 
at the time of service upon the latter. Thus, wages or salary not earned or due 
at the time of the service of the process cannot be reached. Coburn v. Hartford, 
38 Conn. 290; Taber v. Nye, 12 Pick. (Mass.) 105. See 12 Harv. L. REV. 141. 
But whatever binds the principal should bind that which is incident to the 
principal. Accordingly, an attaching creditor may recover the interest upon a 





corporate existence of appellants, considered as a corporation of this State, must 
spring from the legislation of this State. . . . As argued by the appellee, the only pos- 
sible status of a company acting under charters from two States is that it is an asso- 
ciation incorporated in and by each of the States, and when acting as a corporation in 
either of the States it acts under the authority of the charter of the State in which it is 
then acting .. .” Easton Bridge v. Metz, 32 N. J. L. 199. See Keokuk & H. Bridge 
Co. v. People, 161 Ill. 132, 43 N. E. 601. 

20 Moody v. Shaw, 173 Mass. 375, 53 N. E. 891; Attorney General v. New York, N. H. 
& H. R. Co., 198 Mass. 413, 84 N. E. 737; Cooley’s Estate, 186 N. Y. 220, 78 N. E. 
939. See Richardson v. Vermont & Mass. R. Co., 44 Vt. 613, 623. 

%1 Lumberville Bridge Co. v. Assessors, 55 N. J. L. 529, 26 Atl. 711. The tax law 
said: “All . . . corporations incorporated under the laws of this State . . . shall pay 
a yearly license fee or tax of one tenth of one percent on the amount of capital stock 
of such corporations.” At page 537, Garrison, J., said: “The franchise that is taxed as 
property is the privilege enjoyed by a corporation of exercising certain powers derived 
from the State, whereas the franchise with which we have to do is the right to exist in 
corporate form without reference to the powers that under such form the company may 
exercise. . . . The power, as in the case of the right to own and operate a railroad, is 
taxed as property having a true value. . . . On the other hand, the naked right of 
existing as a corporation is taxed . . . , not at its true value, . . . but at a sum arbi- 
trarily imposed by the legislature as an annual fee, the amount of which is to be com- 
puted by reference to the capital of the company as a criterion.” 

* In State Treasurer v. Auditor General, 46 Mich. 224, 9 N. W. 258, the court held 
that a corporation incorporated in several states did not come within the terms of a 
certain tax, because to bring it within the terms would be to tax its property outside 
the jurisdiction. But this dictum is weakened by the fact that the court does not 
clearly hold that it was dealing with a franchise tax. 
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debt, bearing interest, unless the garnishee was prevented from paying the debt 
by the garnishment. Adams v. Cordis, 8 Pick. (Mass.) 260; Woodruff v. Bacon, 
35 Conn. 97. It has been held that dividends declared upon attached corporate 
stock follow the attachment lien. Jacobus v. Monongahela Nat. Bank, 35 Fed. 
395; Norton v. Norton, 43 Ohio St. 509, 525. See Moore v. Gennett, 2 Tenn. Ch. 
375,379. Yet such dividends are declared only at the discretion of the directors 
of the corporation. See Gibbons v. Mahon, 136 U.S. 549, 558. In the principal 
case, the bank was under a statutory duty to pay over a certain portion of 
the net income to the depositors. Conn. GEN. Star., §§ 3440, 3441.. As the 
debtor had a vested right to the dividends, which were as certain as interest, 
the creditor, who succeeds to his rights, is entitled to the dividends as well as 
the deposits. 


BILLs AND Notes — DEFENSES — FAILURE OF CONSIDERATION — LIABILITY 
oF ACCEPTOR OF BILL oF EXCHANGE. — The defendant purchased a consign- 
ment of salmon, terms “‘f.o.b.,” payment to be made on receipt of the goods 
or bill of lading. The consignor drew a draft on the defendant for the purchase 
price and sold the draft, with the bill of lading attached, to the plaintiff bank, 
which forwarded the draft to its New York correspondent for collection. 
Defendant accepted the draft. On the day of its maturity, defendant tendered 
payment, but the draft and bill of lading could not be found. Later in the day 
defendant was notified that the documents had been found and they were 
tendered to him the next day. Held, that defendant is liable on his acceptance. 
First National Bank of Seattle v. Gidden, 162 N. Y. Supp. 317 (App. Div.). 

The court rests its decision upon the general proposition that an acceptor 
is liable absolutely on his acceptance, regardless of the surrender to him of 
the attached bill of lading. Now it is undoubtedly well settled that failure 
of a pledgee to surrender collateral upon tender of payment of the debt does 
not discharge the debt. Cass v. Higenbotam, 100 N. Y. 248, 3 N. E. 189. See 
Jones, PLEDGES, 3 ed., § 543.7. Where the collateral has been converted by 
the pledgee, the pledgor has merely a counterclaim for the value of the security 
or a defense pro tanto to the action on the debt. Cass v. Higenbotam, supra; 
Harrell v. Citizens Banking Co., 111 Ga. 848, 36 S. E. 460. See Joyce, De- 
FENSES TO COMMERCIAL PAPER, § 613. But in a situation like that in the 
principal case it would seem that the bill of lading is more than mere col- 
lateral. Under the contract between the buyer and seller, it is the agreed 
exchange for the payment of the draft. It is clear that total failure of considera- 
tion is a good defense as between the original parties to a promissory note. 
Perkins v. Brown, 115 Mich. 41, 72 N. W. 1095; Wyckoff v. Runyon, 33 
N.J. L. 107; Divine v. Divine, 58 Barb. (N. Y.) 264. Similarly, the drawer- 
payee of a bill of exchange cannot recover from the acceptor where the con- 
sideration for the acceptance has totally failed. French v. Gordon, to Kan. 
370; Hazeltine v. Dunbar, 62 Wis. 162, 22 N. W. 165. See Joyce, DEFENSES 
TO CoMMERCIAL Paper, § 202. And if an indorsee of the payee takes a bill 
or note with notice of the failure of consideration between the payee and the 
obligor, he cannot recover on the instrument. Russ Lumber & Mill Co.. v. 
Muscupiable Land & Water Co., 120 Cal. 521, 52 Pac. 995; Carey v. Nissle, 
145 Mich. 383, 108 N. W. 733. The indorsee should be in no better position 
where, having assumed control of the document which he knows to be the 
consideration for the payment of the draft, he himself causes the failure of 
consideration. The indorsée must then be taken to assume the seller’s duties 
as well as his rights. Cf. Walker v. Squires, Hill & D. (N. Y.) 23; Guaranty 
Trust Co. v. Grotian, 114 Fed. 433. It might be urged that in any event the 
transfer to the buyer of the beneficial ownership of the goods is a sufficient 
performance of the contract to preclude a defense of entire failure of consid- 
eration. See Linnell v. Leon, 206 Mass. 71, 73, 91 N. E. 895. But in fact 
what the buyer contracted for was a delivery to him of the goods or the bill of 
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lading, a {prerequisite to the ready sale of the. goods. On the particular facts 
of the principal case, however, the conclusion of the court must be supported, 
for there was not such a material delay as to excuse performance on the part 
of the defendant. Cf. Smith v. Vertue, 9 C. B. (N. S.) 214; \Linnell v. Leon, 
supra. 


BILLs AND NoTES — PURCHASER FOR VALUE WitTHOUT Notice — RIGHTS 
OF PAYEE OF A STOLEN CERTIFIED CHECK WHO HAS GIVEN VALUE FOR IT. — A. 
drew a check on the defendant bank; payable to the plaintiff. The defendant 
certified the check. B. stole it and negotiated it to the plaintiff by posing as a 
messenger from A. The plaintiff sues for the amount of the check. Held, that 
he cannot recover. Empire Trust Co. v. Manhattan Co., 162 N. Y. Supp. 629 
(App. Div.). 

At common law a payee could be a holder in due course. Watson v. Russell, 
3B. &S. 34; Fairbanks v. Snow, 145 Mass. 153, 13 N. E. 596. Contra, Charlton 
Plow Co. v. Davidson, 16 Neb. 374. But under the Negotiable Instruments 
Law such a result is not so easily reached. For the definition of a holder in due 
course apparently requires negotiation. See BRANNAN, NEG. Inst. Law, § 52. 
And “negotiation” of a bill “payable to order” is accomplished by “the in- 
dorsement of the holder completed by delivery.” See BRANNAN, supra, § 30. 
As the maker does not pass the bill to the payee by indorsement, in capacity of 
a holder, this would seem to preclude the payee from becoming a holder in due 
course. But the general definition of negotiation is a transference “from one 
person to another in such manner as to constitute the transferee the holder 
thereof.” See BRANNAN, supra, § 52. And a payee may bea holder. See BRAN- 
NAN, supra, § 190. Evidently considering the troublesome phraseology before 
mentioned as not being an intended modification of the general definition, many 
courts have held that a payee may be a holder in due course. Boston Steel & Iron 
Co. v. Steuer, 183 Mass. 140, 66 N. E. 646; Brown v. Rowan, 91 N. Y. Misc. 
220, 154 N. Y. Supp. 1098. See Lloyd’s Bank v. Cooke, [1907] 1 K. B. 794, 808. 
The court, however, in the principal case distinguishes these cases on the 
ground that in them the improper negotiation was by an agent, and not by a 
thief. This, it was argued, prevented the payee from being an “immediate” 
party and thus allowed him to be a holder in due course. It would seem, how- 
ever, that such analysis is founded on feeling rather than construction. For 
granted the inference in the clause requiring ‘“‘indorsement of the holder,”’ then 
in neither case can the payee be a holder in due course; while if the general 
definition is to cover, it must apply equally well in either case. 


BILLs AND Notes — Ricuts oF A DONEE AFTER Maturity OF A Note Vorp- 
ABLE FOR ILLEGALITY. — The defendant executed and delivered his promissory 
note, bearing a secular date, on Sunday. The plaintiff who is suing on the note 
is a donee after maturity without actual notice. Held, that he may recover. 
Gooch v. Gooch, 160 N. W. 333 (Ia.). 

A contract entered into on Sunday is voidable merely and not void under the 
Sunday law of Iowa. Collins v. Collins, 139 Ia. 703, 117 N. W. 1089. See 
CopE, § 5040. The defense of the maker of a note voidable for this or any 
other reason is usually considered to be personal or equitable. See 2 AMEs, 
CASES ON BILLS AND NotEs, 812. It follows on well-known principles that 
neither a donee nor a purchaser after maturity should recover. Bank of British 
North America v. McComb, 21 Manitoba 58; Wing v. Dunn, 24 Me. 128; 
Cowing v. Altman, 71 N. Y. 435. Courts of Iowa have, however, held that the 
indorsee for value without notice of a matured note made on Sunday but dated 
on a secular day may recover. Leightman v. Kadetska, 58 Ia. 676, 12 N. W. 736. 
See Johns v. Bailey, 45 Ia. 241. The theory of these cases on which the court 
in the principal case relied is that “it is only against a person in equal fault that 
a defendant can be allowed to allege his own turpitude.” Leightman v. Ka- 
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detska, supra. Thus the defense of illegality is not considered to be an equity 
in favor of the maker. By such a decision the clearly announced and accepted 
policy of the legislature that secular transactions shall not take place on Sunday 
is practically defeated. Where the transferee has paid no value there can be no 
possible counterbalancing policy requiring his protection. 


CARRIERS — BILLS OF LADING— CONSTRUCTION OF “RESTRAINT OF 
PRINCES” IN A Bit oF Lapinc. — The captain of a German ship when in 
mid-ocean obeyed an order from the owners to return to New York on account 
of the declaration of war between Germany and the Entente Powers. The 
ship is libeled for non-delivery of a cargo billed to Plymouth and Cherbourg 
on a bill of lading which contained the usual “restraint of princes” exemption. 
The court found, as facts, that the captain acted under orders, and not in the 
use of his discretion as master; that, at the time, war was imminent, but was 
not actually declared until two days later; and that, if the ship had proceeded 
at its usual speed and without harbor delays it would have cleared the ports 
about thirteen hours before the declaration of war. Held, that the libellant 
may recover. Guaranty Trust Co. v. Kronprinzessin Cecelie, 56 N. Y. L. J. 
g15 (C. C. A., rst Circ.). . 

It was apparently conceded in the case that no liability arises in favor of 
cargo owners, if the decision of a captain in an emergency turns out adversely 
to their interests. The liability in the principal case was predicated on the 
fact that the captain was acting on the owner’s orders. But it seems probable 
that the conceded rule, as that of general average, is based on the idea that ship 
and cargo are a joint maritime enterprise. See HucHres, Apmrratty, § 20. 
The individual interest is subordinate to that of the many. So it would seem 
justifiable to extend in law what the wireless has extended in fact, and allow a 
freedom from liability to follow the owner’s discretion when circumstances 
make him the better judge. In any case, the “restraint of princes” exemption 
in the bill of lading should prevent recovery. Early cases lay down the rule 
that the restraint must be actual and operative, not merely expected and con- 
tingent. Atkinson v. Ritchie, to East 530, 531; Hadkinson v. Robinson, 3 Bos. 
& P. 388, 392; King v. Delaware Ins. Co., 6 Cranch (U. S.) 71. But the modern 
law, pursuing a general tendency to construe contracts rationally rather than 
literally, has modified this rule, and it seems that a well-founded fear of re- 
straint is sufficient. See ABBOTT, SHIPPING, 14 ed., 627; STEPHENS, BILLS OF 
LADING, 53. Thus, where a blockade has been established, the clause is held 
to cover this contingency even though there are chances for the ship to get 
through. Geipel v. Smith, L. R. 7 Q. B. 404, 409; The Styria, 101 Fed. 728, 731, 
aff'd 186 U.S. 1. Cf. contra, Kacianoff v. China, etc. Co., [1913] 3 K. B. 407. 
Furthermore, even though no actual blockade has been established, a grave 
danger of capture is considered sufficient restraint to bring the case within the 
saving clause. Nobel’s Explosives Co. v. Jenkins & Co., [1896] 2 Q. B. 326, 331. 
But cf. Matsui & Co. v. Watts, etc. Co., 114 L. T. R. (N. S.) 326. Even danger 
to shipping from mine fields is considered within the term “restraint of 
princes.” ast Asiatic Co. v. S. S. Tronto Co., 31 T. L. R. 543. If a given 
condition creating reasonable risk of capture is within the clause, it would 
seem but just that likewise a reasonable risk of a condition which would result 
in capture should come within the clause. 


ConFLict oF LAws — SHARES OF STOCK — JURISDICTION TO ADJUDICATE 
Ownersuip. — A resident of Tennessee died possessed of stock in a Kentucky 
corporation the certificates being in his possession. A Tennessee court granted 
letters of administration to the widow, and finding that the deceased was 
domiciled in Tennessee, decreed that the widow was entitled to the stock ac- 
cording to Tennessee law. The widow brought suit against the corporation 
in Kentucky to have the stock transferred to her on the books of the corpora- 
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tion. The mother of the deceased, who was not before the Tennessee court at 
the time of the decree, intervened, claiming that the domicil of the deceased 
was in Kentucky, and that by Kentucky law, she, as next of kin, should share 
with the widow. The widow claimed full faith and credit for the finding of the 
Tennessee court as to domicil. The Kentucky court refused full faith and credit 
on the grounds that the Tennessee court had no jurisdiction of the stock. The 
widow then prosecutes this writ of error. Held, that full faith and credit under 
the Constitution of the United States need not be extended to the finding of the 
Tennessee court. Baker v. Baker, Eccles & Co., U.S. Sup. Ct., Oct. Term, 1916, 
No. 115. 
For a further discussion of this case, see NOTES, p. 486. 


CONSIDERATION — WHAT CONSTITUTES CONSIDERATION — CONTRACT TO 
SuPPLY INDEFINITE BUSINESS REQUIREMENTS. — By the terms of a contract, 
the defendant, a sugar manufacturer, agreed to sell, and the plaintiff, a whole- 
sale grocer, agreed to buy, all of the plaintiff’s “ August requirements” of sugar 
at a fixed price. Upon a breach by the defendant, the plaintiff brings suit. 
Held, that the contract is void for lack of mutuality. T. W. Jenkins & Co. 
v. Anaheim Sugar Co., 237 Fed. 278. 

An agreement to supply a commodity merely as the buyer may desire is un- 
enforceable for lack of consideration, since the buyer incurs no detriment. 
American, etc. Co. v. Kirk, 68 Fed. 791; Teipel v. Meyer, 106 Wis. 41, 81 N. W. 
982. But if, as in the principal case, he agrees to buy from no one else, this 
limitation on his freedom of action furnishes sufficient consideration, although 
he may not be bound actually to buy from the seller. See 14 Harv. L. REv. 
150. This is generally so in a contract to supply in such quantities as the buyer 
may desire for his business, or conversely, to buy as much of a product as the 
producer may desire to sell. National Furnace Co. v. Keystone Mfg. Co., 110 
Ill. 427; Burgess, etc. Co. v. Broomfield, 180 Mass. 283, 62 N. E. 367. Some 
courts, however, have erroneously taken the view that the obligation support- 
ing the promise to sell is a corresponding promise to buy. To reach this result 
it was necessary to presume that the business was to continue, and hence that 
the buyer would buy, even if the market price fell. But in the principal case 
this presumption cannot be made, since the commodity supplied is not inciden- 
tal to an established business, but is the entire subject of the business. There- 
fore if prices fall, the buyer may escape buying by ceasing to trade in the com- 
modity. On this basis the court holds the contract void for lack of mutuality. 
Now the requirement of mutuality can properly mean only that a bilateral con- 
tract, to be enforceable, must be binding on both parties. This is so, if consid- 
eration is furnished by each party. But the theory of the principal case further 
requires that the obligations must be correlative — that if one party is bound 
to sell, the other must be bound to buy. This result is indefensible and adds 
an unwarranted technicality to the law of contracts. See Jordan v. Indian- 
apolis Water Co., 159 Ind. 337, 345-46, 64 N. E. 680, 683. Another recent fed- 
eral case makes a sound application of the principles here involved. Ramey 
Lumber Co. v. Schroeder Lumber Co., 237 Fed. 39. 


CoNSTITUTIONAL LAw— VaLipity oF LAWS REGULATING THE SALES OF 
Goons In Burk. — The New York “Sales in Bulk Act” provides that the 
sale or transfer in bulk of any part or the whole of a stock of merchandise other- 
wise than in the ordinary course of trade shall be void as against the creditors 
of the seller or transferor unless certain formalities calculated to notify such 
creditors of the transaction are observed. LAws, 1914, c. 507; PERSONAL 
Property Law, § 44. The constitutionality of this statute was recently put in 
issue. Held, that the act is constitutional. Klein v. Maravelas, 56 N. Y. L. J. 
1257 (Ct. of App.). 
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The history of this legislation is interesting. Similar acts are in force in many 
jurisdictions, but their validity has in several instances been subjected to vigor- 
ous attack. In fact an earlier New York statute which, except for being held to 
apply to merchants only, was identical to the present act, was declared uncon- 
stitutional on the two distinct grounds that it limited the liberty to contract 
and denied to merchants the equal protection of the laws. Wright v. Hart, 182 
N. Y. 330, 75 N. E. 404. Other states, however, held such statutes unconsti- 
tutional solely on the ground that a special small class was benefited. McKinster 
v. Sager, 163 Ind. 671, 72 N. E. 854; Off & Co. v. Morehead, 235 Ill. 40, 85 N. E. 
264. When such statutes therefore were amended to a form similar to that of 
the present. New York statute, limiting the effect of the act to no special class, 
they were upheld in the very jurisdictions which formerly condemned them. 
Hirth, Krause Co. v. Cohen, 177 Ind. 1, 97 N. E. 1; Johnson v. Beloosky, 263 
Ill. 363, 105 N. E. 287. And, except in Utah, such an act is uniformly held un- 
objectionable. Lemieux v. Young, 211 U.S. 489; Kidd, Dater & Price Co. v. 
Musselman Grocery Co., 217 U.S. 461; Squire Co. v. Tellier, 185 Mass. 18, 69 
N. E. 312; McDaniels v. J. J. Conelly Shoe Co., 30 Wash. 549, 71 Pac. 37; 
Kett v. Masker, 86 N. J. L. 97, 90 Atl. 243. But see Block v. Schwartz, 27 Utah 
387, 76 Pac. 22. The objection that this is class legislation seems accordingly 
to be effectively silenced, but the New York court had also decided that it 
unduly limited the right to contract. In order to uphold the validity of the 


present act, therefore, the court was forced to reverse itself, which it very 
frankly did. 


CoRPORATIONS — RIGHT OF TRUSTEE IN BANKRUPTCY AGAINST TRANS- 
FEREE OF STOCK ISSUED FOR OVERVALUED Property — ‘ AcTUAL Fraup” — 
CONTRACT BY CORPORATION TO Buy BACK THE Stock. — A., B. and C. were the 
incorporators of a company with a capital stock of $60,000, promoted by A., B., 
C.and D. Stock to the par value of $21,900 was issued as fully paid up to A. 
and B. in return for a secret process received from them. Neither A., B., C. nor 
D. believed the process to be worth $21,900 at the time; but all of them believed 
the corporation could pay dividends on the total capital stock. D. contracted to 
buy of A. and B. 300 shares, or half the capital stock, for $15,000, reserving an 
option to return the shares and receive the money back at any time. After pay- 
ing in $13,600, he exercised the option and the corporation executed a mortgage 
to him to secure the indebtedness. The trustee in bankruptcy petitioned to 
have the mortgaged property applied to the payment of the general creditors 
who had become such after D. filed his mortgage. Held, that the property 
could not be applied to their benefit. Durant v. Brown, 236 Fed. 609. 

For a discussion of the case, see NOTES, p. 503. 


Divorce — ALIMONY — REFUSAL TO PAy ALIMONY PUNISHED AS CONTEMPT. 
— In divorce proceedings, the court ordered the husband to pay alimony pen- 
dente lite. On his failure to pay he was ordered to show cause why he should 
not be committed for contempt. He answered that he had no property and 
was unable to procure employment. After jury trial with verdict finding the 
defendant guilty of contempt, an order of commitment was made from which 
the defendant appeals. Held, that the commitment was proper. Fowler v. 
Fowler, 161 Pac. 227 (Okla.). 

The Oklahoma constitution expressly forbids imprisonment for debt. OKLA. 
Const., Art. 2, § 13. The obligation to pay alimony is an expression of a 
social duty, and that it is not a debt is shown by the fact that the amount may 
be varied in the discretion of the court granting it. Cox v. Cox, 3 Add. Ecc. 276. 
See Amos v. Amos, 4 N. J. Eq. 171; Moe v. Moe, 39 Wis. 308. Asa result the 
great weight of authority is to the effect that commitment for failure to pay 
alimony is not imprisonment for debt. Andrew v. Andrew, 62 Vt. 495, 20 Atl. 
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817; Wightman v. Wightman, 45 Ill. 167; Chase v. Ingalls, 97 Mass. 524. Contra, 
Coughlin v. Ehlert, 39 Mo. 285; Steller v. Steller, 25 Mich. 159. Cf. Haines v. 
Haines, 35 Mich. 138. See Murray v. Murray, 84 Ala. 363, 4 So. 239; 11 Harv. 
L. REv. 552. Granting that imprisonment for failure to pay alimony is constitu- 
tional, some cases hold that a court of equity is without power to punish a de- 
fendant for failure to pay alimony. Ex parte Todd, 119 Cal. 57, 50 Pac. 1071; 
Messervy v. Messervy, 85 S. C. 189, 67 S. E. 130. However, the objection does 
not rest in lack of power, but rather in the practical difficulty of requiring a per- 
son to find work while imprisoning him during the period in which he is supposed 
to find it. Webb v. Webb, 140 Ala. 262, 37 So. 96. But the application of pres- 
sure in such a case will often energize a defendant without ambition, or bring 
a contumacious one to terms. So the balance of convenience would seem to 
favor commitment in this class of cases. . Lester v. Lester, 63 Ga. 356; Lansing v. 
Lansing, 41 How. Prac. (N. Y.) 248. 


Duty oF CARE — TRESPASSERS — MISFEASANCE AND NONFEASANCE — 
Morat Duty. — Plaintiff’s intestate, while riding as a trespasser on the top 
of a freight car of a railroad company, was struck by a wire of the defendant 
company, which a storm had caused to sag so low as to endanger the safety of 
all persons on cars of that character and which the defendant had failed to 
repair. As a result he was thrown to the ground and killed. There was evi- 
dence tending to show that the defendant was a trespasser in carrying its wires 
over the railroad company’s line. Held, that the plaintiff may recover. Ferrell 
v. Durham Traction Co., 90 S. E. 893 (N. C.). 

As the deceased was a trespasser and the death was occasioned by a mere 
condition of the premises, it seems clear that no recovery could be had against 
the railroad company. See Jeremiah Smith, ‘Landowners’ Liability to Chil- 
dren,” 11 Harv. L. Rev. 349. Now a landowner, or those claiming under him, 
may recover from one having a right to use the premises for nonfeasance as to 
a condition of the premises over which he has been given control. Hawkin v. 
Shearer, 56 L. J. (Q. B.) 284. Cf. Elliott v. Roberts & Co., 32 Times L. R. 478. 
See 30 Harv. L. Rev. 186. So it would seem, on a doctrine akin to estoppel, 
that recovery might also be had from a trespasser under similar circumstances. 
Hence, in the principal case, if the deceased had been an employee of the rail- 
road company, the defendant would be liable. But, as both the deceased and 
the defendant were trespassers upon the premises of another, its liability must 
be determined upon elementary principles. Where there is foreseeability of 
danger to others, one must modify his conduct accordingly. See Garland v. 
B. & M. R. Co., 76 N. H. 556, 86 Atl. 141. So if the death had been caused by 
a continuously active force, such as electricity, the defendant would be liable. 
See 28 Harv. L. Rev. 818. But here there was no action by the defendant; 
its liability, if any, must be founded upon nonfeasance. But there was no legal 
relation between the defendant and the deceased from which a duty to act 
would arise. It would seem that the case is another instance of liability founded 
upon moral duty. See 30 Harv. L. REv. 289. But it is of especial significance, 
as hitherto the so-called “humanitarian doctrine” has been applied only to 
railroads and other inherently dangerous instrumentalities. 


EvipENCE — OPINION EvipENCE — NON-EXPERT OPINION AS TO AGE. — 
In a prosecution for selling liquors to minors, non-expert witnesses were al- 
lowed to give their opinions, based upon the appearance of the vendees, that the 
vendees were under eighteen years of age. Held, that the evidence was improp- 
erly admitted. State v. Koettgen, 99 Atl. 400 (N. J.). 

Whether appearance may be used to prove age, is a matter to be determined, 
like all questions of relevancy, by a balance of convenience; the probative 
value of the evidence must outweigh any tendency to prejudice or confuse the 
jury. Clearly the probative value of the appearance of a grown person is 
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high — the counterbalancing tendencies are slight. Accordingly, the courts 
usually allow the jury to consider the appearance of the person whose age is in 
question. Commonwealth v. Hollis, 170 Mass. 433, 49 N. E.632; State v. Thomson, 
155 Mo. 300, 55 S. W. 1013. See WiGMORE, EVIDENCE, § 222. Contra, Ihinger v. 
State, 53 Ind. 251. But the fact that appearance is clearly relevant is not deci- 
sive of the question whether opinion of non-experts based upon appearance is 
competent. The general rule for the admission of non-expert opinion is that 
the facts upon which it is based must be such that they cannot adequately be 
described to the jury, and they must be such as can be readily comprehended 
by an ordinary observer. See Commonwealth v. Sturtivant, 117 Mass. 122, 133; 
WicmoreE, EvmENCE, § 1924. Such testimony is really a necessary summary of 
facts. Under this rule, non-experts have been allowed to give their opinions 
that a person was insane, or scared, or intoxicated, or even that a spot was 
made by blood. Connecticut Mutual Life Ins. Co. v. Lathrop, 111 U. S. 612; 
State v. Ramsey, 82 Mo. 133; People v. Eastwood, 14 N. Y. 562; Greenfield v. 
People, 85 N. Y. 75. Opinion as to age, based on appearance, meets these con- 
ditions, and so most courts have admitted it. State v. Bernstein, 99 Iowa 5, 68 
N. W. 442; Jones v. State, 32 Tex. Cr. App. 108, 22S. W. 149. Cf. Commonwealth 
v. O’Brien, 134 Mass. 200. See Elsner v. Supreme Lodge, 98 Mo. 640, 645, 11 S. 
W. 991, 992; WIGMORE, EvIpENCE, § 1974. Contra, Marshall v. State, 49 Ala. 21. 
Moreover, the application of the rules governing this sort of evidence should 
rest in the discretion of the trial court, and its decision ought not, ordinarily, 
to be reversed by a reviewing court. See THAYER, PRELIMINARY TREATISE ON 
EVIDENCE, 516. 


EVIDENCE — TESTIMONY OF PARTIES IN Suit FoR Divorce — MutTuAL 
CorROBORATION. — In a suit for divorce on the ground of adultery, the peti- 
tioner testified to the fact and another witness testified to a full confession by 
the respondent. By the settled law of the state neither the uncorroborated con- 
fession of the defendant nor the uncorroborated testimony of the petitioner is 
sufficient to warrant a decree. Held, that a divorce cannot be granted on 
mutual corroboration. Garrett v. Garrett, 98 Atl. 848 (N. J.). 

The law of the state in the principal case that a decree of divorce will not be 
granted upon the uncorroborated testimony of the petitioner is supported by 
numerous other jurisdictions. Reid v. Reid, 112 Cal. 274, 44 Pac. 564; Grover 
v. Grover, 63 N. J. Eq. 771, 50 Atl. 1051. See Minn. GEN. Stat. 1913, § 8465. 
See 3 WicMoRE, EvIDENCE, § 2046. Contra, Baker v. Baker, 195 Pa. St. 407, 
46 Atl. 96. So likewise the rule that a decree will not ordinarily be granted upon 
the uncorroborated confession of the respondent has much support. Betts v. 
Betts, 1 Johns. Ch. (N. Y.) 197; Kloman v. Kloman, 62 N. J. Eq. 153, 49 Atl. 
810. See 3 WiGMORE, EVIDENCE, § 2067. But it cannot be laid down as either 
logically or legally impossible that two pieces of evidence, either insufficient 
alone, should be mutually corroborative. See Joy, EVIDENCE oF ACCOMPLICES, 
100 f. Whether mutual corroboration is equivalent to corroboration aliunde 
must depend upon the reason why corroboration is required in each case. The 
requirement that the petitioner’s testimony be corroborated is merely a sur- 
vival, in large part, of the ancient rule of the Roman and Canon law that more 
than one witness is necessary to prove any fact. See 3 WIGMORE, EVIDENCE, 
§§ 2032, 2046. Therefore, since the respondent is a second witness, his confes- 
sion is sufficiently corroborative. But the reason for refusing to grant a decree 
on the uncorroborated confession of the respondent is more than merely quan- 
titative; it is the danger of collusion. It should not be within the power of the 
parties to sever the marriage relation at will. Holland v. Holland, 2 Mass. 154. 
Corroboration by the petitioner cannot, therefore, satisfy this rule. And, since 
both rules must be satisfied to warrant a decree, the decision in the principal case 
must follow. Such is the conclusion reached in other cases. Johnson v. John- 
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son, 182 S. W. 897 (Ark.); Rie v. Rie, 34 Ark. 37; Hayes v. Hayes, 144 Cal. 
625, 78 Pac. 19. But if the confession is made in open court the danger of col- 
lusion is lessened. So some courts have held that the petitioner’s testimony is 
then sufficient corroboration. Smith v. Smith, 119 Cal. 183, 48 Pac. 730; Hague 
v. Hague, 95 Atl. 192 (N. J.). 


FEDERAL CouRTS — JURISDICTION BASED ON DIVERSITY OF CITIZENSHIP — 
INTERPLEADING A CLAIMANT WHO Is A CITIZEN OF THE SAME STATE AS THE 
PiaintiFF. — The plaintiff bank, a New York corporation, was sued for a 
deposit, in a federal court, by a New Jersey corporation. The plaintiff, there- 
upon, brought a bill in the nature of an interpleader in the same court, praying 
that two citizens of New York and a New York corporation, claimants for the 
same fund, interplead in the suit. The original claimant contended that the 
bill, if allowed, would deprive the court of its jurisdiction, which was based on 
diversity of citizenship. Held, that the bill be granted. Sherman Nat. Bank 
v. Shubert Theatrical Co., 56 N. Y. L. J. 1087 (Dist. Ct., S. D., N. Y.). 

Diversity of citizenship, sufficient to create federal jurisdiction, is only 

achieved when all parties plaintiff are citizens of different states from all par- 
ties defendant. Strawbridge v. Curtiss, 3 Cranch (U. S.) 267. Yet actions may 
be “controversies between citizens of different states,” even though parties not 
from different states are, at various times, involved in the determination of 
the suit. Thus, a bill to set aside a fraudulent conveyance which would, if un- 
hampered, defeat an original decree over which the federal court had juris- 
diction has been sustained without regard to the citizenship of the parties. 
Hobbs Mfg. Co. v. Gooding, 164 Fed. 91. See 22 Harv. L. REv. 304. So any 
proceeding which may be truly considered ancillary to an original proceeding, 
in which the court has jurisdiction, has been held maintainable without refer- 
ence to citizenship. Root v. Woolworth, 150 U.S. 401. See New Orleans v. 
Fisher, 180 U. S. 185, 196. It is true that from the point of view of the old 
chancery courts, any bill to enjoin a suit at law was an original bill. The fed- 
eral courts, however, regard such as merely supplementary to the original suit. 
Freeman v. Howe, 24 How. (U. S.) 450, 460; Minnesota Co. v. St. Paul Co., 2 
Wall. (U.S.) 609, 633. But an interpleader involves not alone an injunction 
— it involves the determination of the true owner of the claim. Can it be said 
that the determination of whether two strangers to the original suit are the 
owners of the claim, even though it involves the determination of whether the 
original claimant is the owner or not, is truly ancillary to the original proceed- 
ing? An early case has so held without discussion. Stone v. Bishop, 4 Cliff. 
(U. S.) 593. While the result may be desirable, the logic is not conclusive. 


InyuNcTIONS — AcTs RESTRAINED — PUBLICATION OF PHOTOGRAPH WHEN 
EXCLUSIVE PHOTOGRAPHIC PRIVILEGES HAVE BEEN GRANTED TO ANOTHER. — 
The promoters of a dog show purported to assign the sole photographic rights 
in connection with the show to the plaintiffs. The defendants who had knowl- 
edge of the concession took photographs of the show and published them in 
their magazine. The plaintiffs seek an injunction restraining the further publi- 
cation of the photographs. Held, that the injunction do not issue. Sports & 
General Press Agency v. “Our Dogs” Publishing Co., [1916] 2 K. B. 880. 

It is generally recognized that the literary or artistic producer has a prop- 
erty right in his creations. After publication such right may be protected only 
by copyright. Péerce-Bushnell Co. v. Werckmeister, 72 Fed. 54. But before 
publication, the common law will recognize and protect original literary and 
artistic property. So the right of a professor to restrain the publication of lec- 
tures orally delivered in his classroom, has been established. Caird v. Sime, 
L. R. 12 A. C. 326. Anauthor has a similar property in his composition. Millar 
v. Taylor, 4 Burr. 2303, 2315; Palmer v. De Witt, 47 N. Y. 532; Macklin v. 
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Richardson, Amb. 694. The same is true of an artist and his paintings. Prince 
Albert v. Strange, 2 De G. & Sm. 652, 1 Mac. & G. 25,1 H. & T. 1; Turner v. 
Robinson, 10 Ir. Ch. 121, 510. Indeed, the publication of photographs taken 
of models grouped to imitate a painting has been enjoined at the petition of the 
artist. Turner v. Robinson, supra. Cf. Mansell v. Valley Printing Co., [1908] 
2 Ch. 441. It would thus seem clear that in literary and artistic lines, not only 
are the productions themselves protected from imitation, but also the ideas 
which were their inspiration. In the principal case the plaintiff desires an in- 
junction against the use of the inspiration (the dog show), produced here by 
physical labor and business acumen rather than by artistic thought, which 
caused the creation of his photographs. That the production itself, 7. e., the 
photographs, partake rather of news than artistic achievement should not alter 
the rights of the parties. For the compilation of stock quotations has frequently 
been protected. Exchange Telegraph Co. v. Gregory, [1896] 1 Q. B. 147; Kier- 
nan v. Manhattan Co., 50 How. Prac. (N. Y.) 194; Exchange Telegraph Co. v. 
Central News, [1897] 2 Ch. 48. It is difficult to see why a setting produced by 
labor should be entitled to less protection than one created in the mind. The 
case presents no difficulties on the problem of publication, for an exhibition like 
that in the principal case has not been deemed sufficiently public to deprive 
the promoters of their common-law right. Turner v. Robinson, supra; Mack- 
lin v. Richardson, supra. Nor is the assignability of the right contended for 
questioned. Exchange Telegraph Co. v. Gregory, supra. 


JuDGMENTS — FOREIGN JUDGMENTS — EQUITABLE DECREE AS A CAUSE OF 
ACTION IN ANOTHER STATE. — The plaintiff sued for a divorce from her hus- 
band, one of the present defendants, in Illinois, where they were both domiciled. 
The court granted the divorce and entered a decree directing the payment of 
$4000 alimony, “to be satisfied by the conveyance” of certain land in Wis- 
consin. He conveyed to the other defendants, who had notice. She brings this 
suit in Wisconsin upon the Illinois decree to set aside this conveyance and to 
have the land conveyed to herself. The defendants demur. Held, that the de- 
murrer be overruled. Mallette v. Carpenter, 160 N. W. 182 (Wis.). 

A decree to convey land in a foreign jurisdiction when based on a prior equity 
in the land, has been held a binding adjudication of the facts to which full 
faith and credit are due. Dunlap v. Byers, 110 Mich. tog, 67 N. W. 1067; 
Burnley v. Stevenson, 24 Ohio St. 474. See Winn v. Strickland, 34 Fla. 610, 630, 
16 So. 606, 612. The Supreme Court, however, is apparently of the opinion 
that no decree for the conveyance of foreign land is within the full faith and 
credit clause. See Fall v. Eastin, 215 U.S. 1. For otherwise a foreign court 
would determine title to domestic land. See Bullock v. Bullock, 52 N. J. Eq. 
561, 565-67, 30Atl. 676, 677-78; 25 Harv. L. Rev. 653, 654. According to either 
view the decree in the principal case is ineffective, for the order to convey is 
not an adjudication of prior equities in the land, but only a method of satisfy- 
ing an unrelated judgment. Bullock v. Bullock, 52 N. J. Eq. 561, 570, 30 Atl. 
676, 679; Fall v. Fall, 75 Neb. 104, 106 N. W. 412, 75 Neb. 120, 113 N. W. 175. 
Nor could the Winconsin court accept the Illinois decision, though not compelled 
to, on the ground that it has undoubtedly indicated the best method of satis- 
fying the judgment for alimony. For the method of execution that follows a 
breach of a right is a matter to be determined by the law of the forum. Never- 
theless, although the principal case is technically wrong, the result is substan- 
tially right. For, though the decree to convey Wisconsin land is ineffective in 
Wisconsin, the Illinois decree for the payment of $4000 is nevertheless bind- 
ing. Sistare v. Sistare, 218 U. S. 1, 11-17; Bullock v. Bullock, 57 N. J. L. 508, 
31 Atl. 1024. So the conveyance to the codefendants may be set aside as in 
fraud of creditors. Weeks v. Hill, 88 Me. 111, 33 Atl. 778. See Wolford v. 
Farnham, 47 Minn. 95, 97, 49 N. W. 528, 520. 
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Lecacies — ADEMPTION— EFFECT OF DISTRIBUTION OF SUBSIDIARY 
SHARES ON BEQUEST OF SHARES. — The testatrix in her will left a specific 
legacy of thirty shares of stock of the Standard OilCompany. Between the exe- 
cution of the will and the death of the testatrix, the corporation, as required by 
the decree of the United States Supreme Court, distributed the stock of thirty- 
nine subsidiary corporations, held by it, among ‘its stockholders. The testa-. 
trix still retained the original thirty shares of stock at her death. A contest 
now arises between the specific legatee and the residuary legatee as to the 
shares of the subsidiary companies. Held, that the residuary legatee is entitled. 
In re Brann, 114 N. E. 404 (N. Y.). 

The problem involved is not really one of ademption, for the original thirty 
shares still exist. Yet as the value of these shares largely depended upon the 
holding by the Standard Oil Company of the shares of the subsidiary compa- 
nies, whose ownership is now in question, the analogy is close. Originally the 
ademption of a legacy depended upon the intention of the testator. It was 
accordingly held that a change accomplished by operation of law would not 
adeem a legacy. Partridge v. Partridge, Cas. t. Talb. 226; Walton v. Walton, 
7 Johns. Ch. (N. Y.) 258. But it is now well settled that the intention of the 
testator no longer governs and that the specific thing bequeathed must still 
exist. In re Bridle, 4 C. P. D. 336; Snowden v. Banks, 9 Ired. (N. C.) 373; 
Harrison v. Jackson, 7 Ch. Div. 339; Ametrano v. Downs, 170 N. Y. 388, 63 
N. E. 340. Nevertheless, a legacy is not adeemed. if the alteration is purely 
formal. Oakes v. Oakes, 9 Hare 666. Such is the case where there is a mere 
subdivision of a company’s shares. Re Greenberry, 55 Sol. J. 633. But the 
distribution of some of the property of a corporation even if that property be 
shares in subsidiary companies, can hardly be a mere subdivision of the original 
shares. Cf. In re Slater, [1907] 1 Ch. 665. But see Re Clifford’s Estate, 56 Sol. 
J. 91; In re Peirce, 25 R. I. 34, 54 Atl. 588. Such distribution in fact much 
more closely resembles the declaration of an extraordinary dividend. Cf. 
Bailey v. Railroad Co., 22 Wall. (U. S.) 604; Brundage v. Brundage, 60 N. Y. 
544. 


MARRIAGE — VALIDITY — PRESUMPTION OF DIVORCE FROM FORMER SPOUSE. 
— The plaintiff sued for a share in the deceased’s estate as surviving widow. 
The defendant was the deceased’s wife by a ceremonial marriage performed aiter 
deceased’s separation from the plaintiff. It appeared that the marriage to the 
plaintiff was ceremonial, that the marriage to the defendant, also ceremonial, 
was followed by a long period of cohabitation with the birth of ten children, and 
that plaintiff had remarried after deceased left her, believing him dead. The 
plaintiff offered no evidence to disprove the termination of the first marriage by 
divorce. Held, that the burden was on the plaintiff to negative the dissolution 
of the first marriage, and that the burden had not been met. In re Hughson’s 
Estate: Brigham v. Hughson, 160 Pac. 548 (Cal.). 

For a discussion of this case, see NOTES, p. 500. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION — EFFECT OF NaAtTU- 
RAL DEATH OF EMPLOYEE UPON PAYMENT OF INSTALLMENTS Not Yet DvE. — 
Deceased was injured while in the employ of the defendant. Compensation for 
one hundred and twenty-eight weeks at a weekly rate was awarded him under 
the Workmen’s Compensation Act. Consort. Laws N. Y., Supp. 1915, 741. 
He died before the termination of that period, from causes having no connec- 
tion with the accident. His representatives claim the value of the payments 
that have come due since his death. Held, that no more payments need be 
made. Wozneak v. Buffalo Gas Co., 161 N. Y. Supp. 675. 

No provision of the statute covers the case explicitly. The argument must 
then be from the general purpose of the legislation. If workmen’s compensation 
gives damages for physical hurt suffered, the damage has accrued and the right 
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to compensation become vested, so that, under survival statutes, it will pass to 
the personal representative of the deceased. Ifthe compensation is for wage-loss 
resulting from the injury, evidently the loss ceases and the payments stop 
when the workman dies from other causes. The common statement is that the 
compensation is for wage-loss, not for suffering. See P. Tecumseh Sherman, 

_“The Consequences of Accidents under Workmen’s Compensation Laws,” 
64 U. Pa. L. Rev. 417. In favor of this are the usual provisions for an amount 
of compensation related to the loss of wages; opposed to it are the provisions 
whereby permanent injury is compensated by payments for a fixed period that 
may be shorter than the life of the employee. In the principal case the decision 
was more easily reached because of a provision that if the payments were 
commuted to a lump sum regard should be had for “life contingencies.”” Con- 
sot. Laws N. Y., Supp. 1914, 1004. An analogous result has been reached un- 
der the Massachusetts statute in a case where on the death of a workman from 
an accident, compensation by installments for three hundred weeks was de- 
creed to his dependent mother, and the mother died before the end of the three 
hundred weeks. Murphy’s Case, 224 Mass. 592, 133 N. E. 283. Contra, State 
ex rel. Munding v. Industrial Commission, 92 Ohio St. 434, 111 N. E. 299. 
Cf. United Collieries, Lid. v. Simpson, [1909] A. C. 383. 


MortTGAGES — ASSIGNMENT — INFORMAL ASSIGNMENT OF POWER OF SALE. 
— Plaintiff executed a deed of land as security for a promissory note under sec- 
tions 3306 and 33100f the Code of Georgia. These sections provide for an absolute 
title in the grantee in such cases with an equity of redemption in the grantor. 
The deed contained a power of sale. The note was transferred without recourse 
to defendant, and the deed was delivered to him with a written transfer on the 
back. The plaintiff seeks an injunction to restrain the defendant from execut- 
ing the power of sale. Decreed, that the injunction be granted. McCook v. 
Kennedy, 90 S. E. 713 (Ga.). 

The court argues that the defendant, not having the legal title, cannot exe- 
cute the power of sale. But the defendant has the equitable title, and all the 
benefits appurtenant to the land are his in equity. Cutler v. Haven, 8 Pick. 
(Mass.) 490; Olds v. Cummings, 31 Ill. 188. It would seem then that equity 
would create some method of giving him these benefits. The problem of the 
assignment of choses in action was solved by giving the assignee an equitable 
right and a fictitious power of agency. Equity has already given the assignee 
of a mortgage as security an equitable title, and it might also give him a ficti- 
tious power of agency to execute the power of sale. Such an agency could be 
created without a deed. Lyon v. Pollock, 99 U. S. 668. Upon exercising the 
power for his own benefit he would put his equitable title in the purchaser, and 
bind the mortgagee, his principal, to make a conveyance of the legal title. The 
courts, however, have been hostile to these powers of sale. Thus a power of 
sale unless made out to the mortgagee and his “assigns” may not even be 
executed by a legal assignee of the mortgage. Flower v. Elwood, 66 Ill. 438. 
But even when the word “‘assigns”’ is included the policy of the law is to be so 
jealous of a right of redemption that “assigns” is construed as meaning legal 
assigns only. Dameron v. Eskridge, 104 N. C. 621, 10 S. E. 700; Bradford v. 
King, 18 R. I. 743, 31 Atl. 166. 


MortcaAces — RicHts OF MorTGAGEE— DEED oF TRUST PURPORTING 
TO SECURE JoINT RIGHTS AS SECURITY FOR CLamms HELD SEVERALLY. — The 
owner of property executed a deed of trust to secure promissory notes made 
by him to joint payees, in consideration of a parol contract. The transaction 
was intended to secure certain claims which were to arise in the payees sever- 
ally. The payees did not negotiate the notes, deeming them, with the deed of 
trust, sufficient for their protection in the execution of the contract. They now 
seek indemnity under the deed of trust for their several claims. Held, that these 
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claims were within the security afforded. Simms v. Ramsey, 90 S. E. 842 
(W. Va.). 

A mortgage may be made to joint mortgagees to secure claims to which they 
are severally entitled. Adams v. Niemann, 46 Mich. 135, 8 N. W. 719; Sumner 
v. Dalton, 58 N. H. 295. It is frequently held, however, that they take, not as 
joint tenants, but as tenants in common, each getting an interest in proportion 
to his claim. Brown v. Bates, 55 Me. 520; Farwell v. Warren, 76 Wis. 527, 45 
N. W. 217. See Jones, MortcaceEs, § 135. Such a mortgage affords adequate 
protection, since it may only be discharged in conformity to the rights secured. 
Waterman v. Webster, 108 N. Y. 157, 15 N. E. 380. The principal case raises a 
further complication in the existence of two distinct sets of rights. The trust 
deed purports to secure joint notes, while the ultimate claims sought to be pro- 
tected are several. Now anything which extinguishes the obligation actually 
secured would also discharge the mortgage or trust deed, and here consequently 
the security for the several claims. Atwater v. Underhill, 22 N. J. Eq. 599. Thus 
either joint payee can give an effective release of the joint claim, upon payment 
to him alone. Wright v. Ware, 58 Ga. 150. Or if one died, the survivor would 
have a clear title to the joint claim, and so to the security. - Blake v. Sanborn, 8 
Gray (Mass.) 154. Such a situation is guarded against by considering a fidu- 
ciary relationship to have been established between the two sets of claims, the 
joint set substantially being security for the several. Thus the obligees in their 
joint capacity could be said to hold the joint claims in trust for themselves as 
several obligees. But see Bates v. Coe, 10 Conn. 280, 293. 


Parties — AGENCY — PRINCIPAL’s LIABILITY TO THIRD PERSONS IN TorT 
— JOINDER OF PRINCIPAL AND WILFUL AGENT. — The plaintiff sued a railroad 
and its engineer jointly, for personal injuries. The engineer was charged with 
wanton or wilful misconduct. The defendants demurred. Held, that the serv- 
ant being liable in trespass, and the railroad in case, there was fatal misjoinder 
of parties. Louisville & Nashville Railroad Co. v. Abernethy, 73 So. 103 (Ala.). 

Case has generally been held the proper form of action against a master for 
his servants’ wanton acts, even though the servants’ liability lay in trespass. 
Mossemar v. Callendar, etc. Co., 24 R. I. 168, 52 Atl. 806. Contra, Brokaw v. 
New Jersey R., etc. Co., 32 N. J. L. 328. Cf. Hewitt v. Swift, 3 Allen (Mass.) 
425. Courts were formerly inclined to consider that the master’s liability for 
the acts of his servant was original, not imputed. Therefore, they argued, case 
properly lay, for an original liability seemed indirect. Cf. Sharrod v. London, 
etc. Ry. Co., 4 Exch. 580, 585; Southern Bell Telephone, etc. Co. v. Francis, 109 
Ala. 224, 234, 19 So. 1, 4. The present tendency is to consider the liability im- 
puted. It must therefore be of the same sort as the servant’s, as if the master 
had acted himself. See Schumpert v. Southern Ry. Co., 65 S. C. 332, 337, 43 
S. E. 813, 815. Yet the courts have not changed their position. But no matter 
what the master’s liability may be, the propriety of joining master and servant 
is still in question. The courts are squarely split. See Alabama Southern Ry. v. 
Thompson, 200 U. S. 206, 218. Some disallow joinder, even where both are 
liable in case. Parsons v. Winchell, 5 Cush. (Mass.) 592; Warax v. Cincinnati, 
etc. R. Co., 72 Fed. 637. Contra, Greenberg v. Whitcomb Lumber Co., 90 Wis. 
225, 63 N. W. 93. For it is felt that only real actors can be joint tortfeasors. 
On the other hand, joinder was allowed by a court conceiving the master’s im- 
puted liability to lie in trespass. Brokaw v. New Jersey R., etc. Co., supra. 
Where, as in the principal decision, the respective liabilities are in case and tres- 
pass, misjoinder is more arguable. The state code allowed all actions ex delictu 
to be joined, but did not abolish forms of action. Now the diverse liability 
implied by the diverse forms of action has been considered fatal to joinder of 
parties. Gustafson v. Chicago, etc. Ry. Co., 128 Fed. 85; Southern Ry. Co. v. 
Hanby, 166 Ala. 641, 52 So. 334. But where the code abolished forms of action, 
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joinder was held to have become proper. Schumpert v. Southern Ry. Co., 
supra; Howe v. Northern Pacific R. Co., 30 Wash. 569, 70 Pac. 1100. It seems 
highly technical to make the propriety of joinder of parties depend on forms of 
action. The liability of master and servant is essentially joint, even if the 
theory of identification be rejected. It seems more joint than that of accidentally 
concurring tortfeasors. And the practical convenience of joinder should over- 
ride technicalities, 

PROXIMATE CAUSE — INTERVENING CAUSES— INTERVENTION OF NEG- 
LIGENT Act OF THIRD Party. — The defendant, a wholesale dealer in oils, sup- 
plied a retail dealer with a mixture of gasoline and kerosene instead of pure 
kerosene. The retail dealer discovered that the oil was not all right, and noti- 
fied the defendant, who promised to take the oil back. Relying on certain 
tests, however, the retailer decided that two of the cans contained all kerosene, 
and negligently sold them to the plaintiff, who, without contributory negli- 
gence, sustained injuries from an explosion of the oil. Held, that the defendant 
is not liable. Catlin v. Union Oil Co. of California, 161 Pac. 9 (Cal.). 

In most jurisdictions the liability of the vendor of an article is limited to the 
first vendee. Winterbottom v. Wright, 10 M. & W. 109; Heiser v. Kingsland 
Co., 110 Mo. 605, 19 S. W. 630; Kwuelling v. Roderick Mfg. Co., 88 App. Div. 
309, 84 N. Y. Supp. 622. Contra, McPherson v. Buick Motor Co., 217 N. Y. 
382, 111 N. E. 1050. See 29 Harv. L. Rev. 866. But where the article is 
of an intrinsically dangerous nature, an exception is made, and the vendor is 
held liable for negligence to sub-vendees. Bishop v. Weber, 139 Mass. 411, 1 
N. E. 154; Faro v. Remington Arms Co., 67 App. Div. 414, 73 N. Y. Supp. 788. 
Analogous cases justify the court’s assumption in the principal case that gaso- 
line is such a dangerous article. Standard Oil Co. v. Wakefield, 102 Ga. 824, 47 
S. E. 830; Riggs v. Standard Oil Co., 130 Fed. 199. But cf. Goodlander Mill Co. 
v. Standard Oil Co., 63 Fed. 400. The question of proximate cause, however, 
remains to be dealt with. The act of the retailer, which was unforeseeable, 
considering that he knew there was something wrong with the oil, intervened 
and destroyed the proximity of causation. Or, to look at it another way, the 
risk created by the defendant came to an end when the nature of the oil was 
discovered, and the risk from which the plaintiff suffered was a new risk, created 
by the negligent act of the retailer. Hendrickson v. Commonwealth, 85 Ky. 281, 
3 S. W. 166; Chaddock v. Plummer, 88 Mich. 225, 50 N. W. 135; Pittsburgh Re- 
duction Co. v. Horton, 87 Ark. 576, 113 S. W. 647. 


SURETYSHIP — SURETY’S DEFENSES — EFFEcT OF NOTICE BY SURETY THAT 
He wItt Not REMAIN LIABLE. — In July, 1911, the defendant became surety 
on a bond given by a collector to his principal. In March, 1912, the defendant 
notified the principal that he would no longer remain liable. Later the prin- 
cipal seeks to recover from the defendant for defaults of the collector. Held, 
that he may recover only for the defaults occurring before and within a reason- 
able time after the notice. Ricketson v. Nizolte, 98 Atl. 801 (Vt.). 

For a discussion of the principles involved, see NorTEs, p. 494. 


TAXATION — FEDERAL CORPORATION Tax — INCOME oF A MINING Com- 
PANY. — Corporations were formed to hold certain lands and distribute among 
the stockholders the proceeds of any disposition thereof. Part of the property, 
containing ore deposits, was leased, the lessees to pay royalties on all ore mined. 
Under the Corporation Tax Law of 1909 (36 Strat. at L. 112) the companies 
were assessed upon the aggregate royalties as their gross income and no deduc- 
tions for depreciation were made on account of the depletion of the ore de- 
posits. Suit is brought to recover these taxes, paid under protest. Held, that 
no recovery should be allowed. Von Baumbach v. Sargent Land Co., U. S. 
Sup. Ct., Oct. Term, 1916, No. 286. 
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The Act provides for a tax on the net income of all corporations organized 
for profit and engaged in business, such net income to be ascertained by de- 
ducting from the gross income all losses, expenses, etc., including a reasonable 
allowance for depreciation of property. See U. S. Comp. Srar., 1913, §§ 6300, 
6301. It is manifestly immaterial to the character of the royalties whether 
the owner of a mine himself extracts and disposes of the minerals or grants to 
another the right to do so. So the question is whether the value of the ore as 
it leaves the mine is income or converted capital and hence depreciation. It 
is submitted that, since part of the capital of a mine is its ore, the ore sub- 
tracted represents converted capital. Hence only the market value of the 
product minus the value of the ore in place and the cost of mining represents 
income. But the decisions now run contra. State v. Royal Mineral Associa- 
tion, 156 N. W. 128 (Minn.); Raynolds v. Hanna, 55 Fed. 783; Stratton’s In- 
dependence v. Howbert, 231 U.S. 399. See Stanton v. Baltic Mining Co., 240 
U. S. 103, 114. It would follow that the ore extracted is an exhaustion of the 
capital and so depreciation. United States v. Nipissing Mines Co., 202 Fed. 
803. See MACHEN, THE FEDERAL CorPORATION Tax Law, § 57. It seems 
' significant that in the Income Tax section of the Tariff Act of 1916 and in the 
Income Tax Law, Congress specifically provided an allowance for the deple- 
tion of mines. See 38 Star. at L. 166, 167; 1915-1916 STAT. 756, 759. But 
there is no more reason to suppose that Congress did not intend the word 
“depreciation” in the former act to include such depletion than to conclude 
that the later acts seek to be more concise in expressly including what the 
former implied. 


TAXATION — FRANCHISE TAX ON CORPORATION INCORPORATED IN MORE 
THAN ONE STATE — DvE Process. — The plaintiff railroad was incorporated 
in and had lines running through Alabama, Tennessee, and Mississippi. Ala- 
bama levied upon corporations organized under her laws a franchise tax, based 
upon the total paid-up capital stock of such corporations. Held, the plaintiff 
must pay the tax. Kansas City, M. & B. R. Co. v. Stiles, 37 Sup. Ct. Rep. 58. 


For a discussion of this case, see NOTES, p. 510. 


Torts — DESTRUCTION OF EVIDENCE — EFFECT OF PROBATE OF WILL. — 
The deceased left a will containing a legacy for the plaintiff. The defendants 
maliciously destroyed parés of the document with the intent to deprive the 
plaintiff of the legacy. As a result, a prior will was probated and the plaintiff 
has not enough evidence to prove the entire contents of the second will. She 
sues in tort alleging these facts, to which the defendants demur. Held, that 
the demurrer be overruled. Dulin v. Bailey, 90 S. E. 689 (N. C.). 

It is a tort principle that an intentional injury without justification creates 
liability. So it would seem sufficient, to support the plaintiff’s action, to pro- 
ceed on general lines, asserting the loss of a legacy by the defendants’ inten- 
tional wrongful act. But the same result may be reached on the theory of the 
violation of a specific right, i.e., to evidence. For that there is an actionable 
right to evidence is established. Davis v. Lovell, 8L. J. Ex. (N. S.) 152; Lane v. 
Cole, 12 Barb. (N. Y.) 680. On this theory it is not even necessary to prove the 
loss of the legacy — a substantial loss of evidence will itself support the action. 
Cowling v. Coxe, 18 L. J. C. P. (N. s.) 100; Lane v. Cole, supra. But the desired 
damages will certainly be the amount of the bequest. Both theories are thus 
faced with the necessity of proving what the probate court has apparently 
denied — the right to a bequest under what is claimed to be the real will of 
the testator. So the question arises why the decision of the probate court is 
not res judicata of the plaintiff’s present contention. To procure the probate 
of a will requires the proof of the entire contents of the will by clear and satis- 
factory evidence. See In re Hedgepeth’s Will, 150 N. C. 245, 249, 250, 63 S. E. 
1025, 1026, 1027. WIGMORE, EVIDENCE, § 2106. But a legatee may fail to 
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bear the burden of such proof and yet satisfy a court requiring the proof of a 
single legacy by a preponderance of evidence. For this reason the issues in 
the tort action are not made res judicata by the probate decree. Hibshman v. 
Dulleban, 4 Watts (Pa.) 183; Angel v. Hollister, 38 N. Y. 378; Long v. Baugas, 
2 Ired. (N. C.) 290. 


Torts — Statutory Liapitiry — INFANTS — WHETHER INFANT’S DECEIT 
Bars ACTION UNDER CHILD LaBor Statute. — While employed in the de- 
fendant’s plant, in violation of a child labor law, a minor sustained injuries. 
Neither party was negligent. The minor had represented himself as of legal 
age. His mother now sues in his behalf. Held, that she can recover. Alexander 
v. Standard Oil Co., 72 So. 806 (La.). 

It is settled that a violation of a child labor law followed by injury in the 
employment gives a cause of action to the minor. See 28 Harv. L. REV. 433. 
And courts generally disallow the plea of contributory negligence. Pinoza v. 
Northern Chair Co., 152 Wis. 47, 140 N. W. 84. Contra, Berdos v. Tremont & 
Suffolk Mills, 209 Mass. 489, 95 N. E. 876. Nor can assumption of risk be 
pleaded. Thomas Madden, etc. Co. v. Wilcox, 174 Ind. 657, 91 N. E. 933. But 
the contributory fault in the principal case was of a significantly different order. 
An employer who knows he is hiring a minor under age can reasonably be de- 
prived of the usual defenses, based on conduct of the minor from which the 
statute meant to save him. It is another thing to make an innocent employer 
the insurer of minors whose conscious misrepresentations are to be made the 
source of his absolute liability. Now it has been held that an action for deceit 
will lie against an infant. Rice v. Boyer, 108 Ind. 472, 9 N. E. 420. The misrep- 
resentation, by causing the employment, was a proximate cause of the employer’s 
liability. It is, therefore, submitted that the plea of deceit should be good, 
either by way of counterclaim or to prevent circuity of action. Cf. Dushane 
v. Benedict, 120 U. S. 630. The decisions, however, support the principal case. 
Inland Steel Co. v. Yedinak, 172 Ind. 423, 87 N. E. 229; Beauchamp v. Sturges, 
eic. Co., 250 Ill. 303, 95 N. E. 204; Kirkham v. Wheeler-Osgood Co., 39 Wash. 
415, 81 Pac. 869. Contra, Koester v. Rochester Candy Works, 194 N. Y. 92, 87 
N. E. 77. 


TRADE MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE — 
FAILURE TO COMPLY WITH STATE STATUTE AS BAR TO RELIEF AGAINST UNFAIR 
ComPetiTIon. — The defendant, a foreign corporation, engaged in business in 
Missouri without taking out a license. Thereupon, for the purpose of pirating 
the business, the complainant corporation organized under the same name, 
receiving a certificate of incorporation from the Secretary of State. The com- 
plainant filed a bill to enjoin the defendant from doing business in the state 
under its corporate name. The defendant filed a cross bill. Held, that the de- 
fendant was entitled to judgment on its cross bill. General Film Co. of Missouri 
v. General Film Co. of Maine, 237 Fed. 64. 

Trade names are acquired by adoption and user and belong to the one who 
first used them and gave them value. See Nesne v. Sundet, 93 Minn. 299, tot 
N. W. 490. A corporation may choose any name, subject to the rule that it 
may not choose the name of a corporation already existing, or one that is to be 
used to deceive the public. See Van Houten v. Hooton Cocoa Co., 130 Fed. 600. 
See Nrus, Unrarr Business ComPETITION, § 102. Nor does the issuance of a 
charter to a corporation under a certain name give it a right to use that name 
if it was deliberately chosen or used for the purpose of deceiving the public and 
thereby appropriating the business of another. Peck Bros. v. Peck Bros., 113 
Fed. 291; Bender v. Bender, 178 Ill. App. 203. Clearly, then, the defendant 
had a right to the trade name. Such right is enforceable in equity. For the 
failure of a foreign corporation to comply with the terms of a licensing statute 
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is not a bar. The maxim of “unclean hands” applies only when the wrong- 
doing has some association with the right on which the complainant depends. 
See 1 Pomeroy, Equity Jur., 3 ed., § 399; 25 Harv. L. Rev. 481. The fur- 
thest the courts have gone is to disqualify a complainant in case there is deceit 
associated with the trade name or mark. Manhattan Medicine Co. v. Wood, 108 
U.S. 218; Worden v. Cal. Fig Syrup Co, 187 U.S. 516. The principal case arose 
in the federal courts. Now, being a foreign corporation, the defendant had the 
right to its name regardless of its Missouri business. And the federal courts 
conceive that the right of property in a trade name is incapable of being cur- 
tailed or limited territorially by statutes like that in the principal case. U.S. 
Light & Heating Co. of Maine v. U. S. Light & Heating Co. of New York, 181 
Fed. 182. See Consolidated Ice Co. v. Hygeia Co., 151 Fed. 10, 11. Even ifthe 
violation of the statute were by its terms to exclude corporations from state 
courts, the federal tribunals would still be left open to them, since the penal part 
of a statute does not apply to the federal courts. New York Breweries Co. v. 
Johnson, 171 Fed. 582. See U. S. Light & Heating Co. v. U. S. Light & Heating 
Co., supra, 186. 


War — CONFISCATION OF NEUTRAL SHIPS FOR CARRYING CONTRABAND 
CARGOES — CHANGE IN INTERNATIONAL Law. — A Swedish vessel carrying a 
full cargo of conditional contraband to a German port was captured by a 
British man-of-war. There,was no evidence that the owner of the ship knew of 
the character of the cargo. Held, that the ship is subject to condemnation. The 
Hakan, [1916] P. 266. 

A Danish ship carrying a full cargo of conditional contraband between two 
neutral ports was captured by a British man-of-war. There was evidence that 
this carriage was part of a continuous voyage which was to end in German . 
territory. There was a dispute as to whether the shipowner knew of the ulti- 
mate destination of the cargo. Held, that the ship is subject to condemnation. 
The Maricaibo, [1916] P. 266, 286. 

For a discussion of these cases, see NOTES, p. 497. 


WITNESSES — COMPETENCY IN GENERAL — EFFECT IN CRIMINAL TRIAL IN 
FEDERAL CouRTS OF FORMER CONVICTION OF CRIME IN STATE Courts. — In 
a criminal trial in a federal court in New York, a witness was offered, who at 
the age of eighteen had been convicted of forgery in a New York state court and 
had been given an indeterminate sentence at a reformatory. Held, that he was 
a competent witness. Rosen v. United States, 56 N. Y. L. J. 771 (C. C. A., 2nd 
Circ.). 

The court rests its decision on a supposed distinction between reform and 
punishment. In criminal trials in the federal courts, the competency of wit- 
nesses is determined by the law of the state as it was at the time of the Judica- 
ture Act of 1789, or at the time the state was admitted to the Union. United 
States v. Reid, 12 How. (U. S.) 361; Logan v. United States, 144 U. S. 263; 
Maxey v. United States, 207 Fed. 327. In the absence of state decisions of that 
time, the common law controls, according to which conviction of forgery 
brings infamy. Rex v. Davis, 5 Mod. 75. Cf. Poage v. State, 3 Ohio St. 229. 
Therefore a subsequent substitution of reform for punishment is immaterial. 
Further, it is well settled that it is the infamous nature of the crime and not 
the character of the punishment which determines the qualification of a wit- 
ness. People v. Park, 41 N.Y. 21; The King v. Priddle, 1 Leach C. C., 4 ed., 
442. See Bartholomew v. People, 104 Ill. 601, 607. See also GREENLEAF, Evti- 
DENCE, 15 ed., § 372, n. 1. However, the result might be supported on another 
ground. A witness is ordinarily disqualified only in the jurisdiction where he 
was convicted. Commonwealth v. Green, 17 Mass. 514; Sims v. Sims, 75 N. Y. 
466. Contra, State v. Candler, 3 Hawks (N. C.) 393. See Story, CONFLICT OF 
Laws, 7 ed., § 92; 21 Harv. L. Rev. 547. Since the state and federal courts 
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are the agents of different sovereigns, conviction in one would not disqualify a 
witness in the other. Brown v. United States, 233 Fed. 353. On account of 
present uncertainty it might be advisable to extend to criminal cases the federal 
statute which now provides that in civil cases the courts shall be governed by 
the law of the state in which the trial is held. See 34 Srat. at L. 618; 
U. S. Comp. Stat. 1916, § 1464. 





BOOK REVIEWS 


A TREATISE ON THE AMERICAN AND ENGLISH WORKMEN’S COMPENSATION 
Laws. By Arthur B. Honnold. Two volumes. Kansas City: Vernon 
Law Book Co. 10917. 


The first volume of this treatise contains a comprehensive and well-arranged 
compendium of the decisions and opinions of the courts, industrial commis- 
sions, accident boards, attorneys-general, etc., construing the various work- 
men’s compensation and compensation-insurance laws in the United States and 
Great Britain. To the legal profession and the legislator this part of the work 
will be invaluable, a large proportion of the decisions, etc., to be found therein 
being inaccessible in any except the largest libraries, and being even there 
difficult to find because unindexed in the common digests. The second volume 
contains a complete edition of the text of all such laws. It is regrettable that 
this part of the work could not have been omitted and its place partially supplied — 
by references to the statutes, where appropriate, in the text of the first volume. 
Not only do some of the decisions cited in the first volume relate to earlier texts 
of statutes which in this compilation appear in amended forms (e. g., McWeeny 
v. Standard Boiler Co., 210 Fed. Rep. 507, cited under § 204), but also in many 
of the states the legislatures are even now busily engaged in adding to the list 
of compensation statutes and amending existing statutes, with the consequence 
that within a few months this compilation will in all probability be out of date. 
And whatever value it would otherwise have for the time being has been largely 
sacrificed by the lack of an adequate index. In the index provided — to illus- 
trate — reference is made under the heading “Diseases” to provisions in the 
statutes of Iowa, Kentucky, New York, Wisconsin, and Great Britain; but a 
cursory examination reveals special provisions’relative to disease also in the 
statutes of Colorado, Indiana, Louisiana, Maryland, Nebraska, Pennsylvania, 
Vermont, and Wyoming. 

The fact that many of the thirty-four systems of law covered by this treatise 
are in a state of evolution and rapidly changing has made time the essence of 
the author’s task, with the consequence that in his haste to publish his material 
he has allowed many minor errors and inaccuracies to remain uncorrected in 
his text. Forexamples: In § 20, the New York Compensation Act is referred to 
as “elective only with the employer,” whereas, in ordinary sense, that act is alto- 
gether compulsory. In § 103, De Voev. N. Y. State Railways, 169 App. Div. 472, 
is cited in the course of a presentation of the distinction between hazardous and 
non-hazardous employments, whereas that case was decided on the ground that 
at the time of the accident the injured workman was not engaged in any em- 
ployment whatsoever. In § 121; De Filippis v. Falkenburg, 170 App. Div. 153, 
is cited as deciding that an injury due to “horseplay” by a coemiployee arises 
out of the employment, whereas the decision was tothe contrary. In § 138, pto- 
maine poisoning and typhoid fever are mentioned as diseases “commonly known 
as occupational diseases,” whereas commonly they are regarded as the very 
opposite of “occupational diseases,’ though under some circumstances they 
may be “accidents.” And in a footnote to § 204 it is stated that the Ohio 
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statute contains no definition of “wilful act,” whereas that statute was amended 
in 1914 expressly to define that phrase. 

Because the industrial commissions and accident boards in a number of our 
states not only exercise quasi-judicial functions but also provide insurance, 
some of their pronouncements are neither judicial nor administrative, but 
are rather in the nature of advertising “puffs” for their insurance schemes. 
Obviously pronouncements of the last-mentioned kind have no place in a legal 
textbook. Nevertheless some of them are to be found in the work under re- 
view. For instance, in § 5 are presented claims for the stability of protection 
afforded by the Washington State Insurance Fund. The weight to be given to 
such claims may be deduced from the fact that within the last few months the 
auditor of the state of Washington, after an examination and audit, has re- 
ported that the Washington State Fund is unsound in principle, insolvent in 
fact, and mismanaged in practice. 

To the student of “the law of compensation” it may be disappointing that 
the author has refrained from any personal discussions of the principles under- 
lying the statutes under consideration or of the grounds for choice between 
alternative principles and practices. For illustration, though he points out in 
§ 138 that the tendency has been to deal with industrial accidents distinct from 
industrial diseases, he does not attempt to explain why compensation has gen- 
erally been granted only for “injuries by accident” to the exclusion of “inju- 
ries by disease.” But consideration of the vastness of the field that would have 
been opened up by any other course makes it plain that for immediate useful- 
ness the author has chosen the better part in limiting himself to a bald presen- 
tation of the British and American authorities. Moreover our American 
compensation laws are highly and hurriedly empirical and imitative; and an 
authoritative commentary upon principles would require a more thorough 
exploration of European sources than American commentators have yet had 
time and opportunity to make. 

The foregoing criticisms simply indicate some limitations to the usefulness 
of this work and some qualifications to its reliability. The author has aimed to 
produce a treatise of immediate helpfulness, and, in spite of the unusual diffi- 
culties of his task, has eminently succeeded. P. TECUMSEH SHERMAN. 





BELGIUM AND THE GREAT POWERS: HER NEUTRALITY EXPLAINED AND VIN- 
DICATED. By Emile Waxweiler. New York and London: G. P. Putnam’s 
Sons. 1916. pp. xi, 186. 

Betcium’s CASE: A JuRmICAL Enquiry. By Charles de Visscher. Trans- 
lated from the French by E. F. Jourdain. London, New York, and Toronto: 
Hodder and Stoughton. 1916. pp. xxiv, 164. 


These are two of the recent additions to the crop of controversial books 
dealing with the German invasion of Belgium in 1914. The first, that of the 
late M. Waxweiler, is, from a legal point of view at least, of scant importance. 
It really is fervid patriotic pamphleteering, designed to meet the equally 
patriotic and insignificant books of various Germans; and the war of the 
professors at times becomes quite violent. The first section of the book, deal- 
ing with the policy of Belgian resistance, is certainly of no importance to a 
student of international law. The part (pp. 44-117) given over to a denial 
of any Belgian-English ante-bellum arrangement would be of little value 
even if the evidence were presented more clearly and more frankly. And 
Belgium’s innocence can hardly be proved by the fact that even ten Bel- 
gian diplomatists believed in it (cf. p. 86). In discussing Belgium’s duty to 
resist passage by a belligerent, the Treaty of 1831 alone is mentioned; M. 
Waxweiler is either ignorant of, or attaches no importance to, the provisions 
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of the Treaty of 1839. For the student of the international law question 
raised by the invasion of Belgium, this volume is negligible. 

Professor de Visscher’s is a book of a very different sort. The ablest book 
on the subject that has yet appeared (with perhaps the exception of Dr. Dern- 
burg’s), it is obviously the work of a trained lawyer and a skilled logician. 
The basis of Belgium’s neutralization, the treaties of 1831 and 18309, is ex- 
plained lucidly and accurately enough, with the very important exception 
that the author does not state, indeed inferentially denies (p. 70), that the 
Treaty of 1839 failed to “textually insert” the “garantissent”’ articles of 1831. 
The neutrality of Greece is treated with perhaps not absolute fairness. The 
German arguments of necessity (motrecht) and self-defense against France 
(notwehr) are effectually disposed of upon the facts; but the author is dis- 
creetly silent as to similar theories held by English writers at least as late as 
1914. Professor de Visscher disposes of the Belgian-British-French intrigues 
as skilfully as is possible. As he accurately states, Germany was bound by 
the Hague Convention (5) of 1907 on the morning of August 4, 1914, when 
Belgium was invaded, since it was not at war with a non-contracting power 
until 11 Pp. M. of the same day. A narrow gap of time, but a sufficient one. 
There can be no question that the Germany of to-day is a party to the treaties 
of 1831 and 1839; the question is, did these treaties, coupled with subsequent 
events, deprive Germany of the power to declare war against Belgium (as she 
did), and hence make the invasion of Belgium an invasion, not of a belligerent, 
but of a neutral? Only in that event can there have been a violation of the 
Hague Convention. This fact Professor de Visscher fails to realize adequately 
(see pp. 146 ef seq.). 

These are the defects most apparent in M. de Visscher’s work. Frequent 
citations of American authorities are pleasant, as perhaps they were designed 
to be. The book is a reasonably fair as well as an able one, restrained through- 
out. It is a pity that some American writers upon the invasion of Belgium, 
ex-assistant attorneys-general and men of even higher ex-official rank, cannot 
learn both international law and moderation from this professor of Ghent. 

RAEBURN GREEN. 





HANDBOOK OF THE LAW OF PRIVATE CorPoRATIONS. By William L. Clark, Jr. 
Third Edition by I. Maurice Wormser. St. Paul: West Publishing Co. 
1916. (Hornbook series.) pp. xiii-803. 


_/In 1897 Clark on Corporations was made part of the Hornbook series. 
The Harvarp Law Review (10 Harv. L. REV. 530) called Mr. Clark’s work 
“above the average” in the student text field. 

So great has been the development in Corporation Law since the work of 
Mr. Clark, that a new edition of the text became essential. Mr. Wormser of the 
New York Bar, and professor of law in Fordham University Law School (also 
author of Wormser’s Cases on Corporations), undertook the task of revision 
and reconstruction. In fact he has had to completely revise the text through- 
out in order to bring it up to date — abreast with the authorities. 

The “Hornbook” idea has been preserved in the topical arrangement of the 
subject matter. Ample notes, replete with authorities (including those reported 
in 1916), add greatly to the weight of the text. 

Two chapters are distinctly valuable — VIII, The Corporation and the State; 
and XV, Foreign Corporations — showing the relation between Corporation 
Law and Constitutional Law and Conflicts respectively. The chapters on Mem- 
bership, Liability on Contracts by Promoters, and Powers are praiseworthy. 

Throughout Mr. Wormser is sound and accurate, possessing two virtues not 
too often attained by “handbook” authors. It is particularly pleasing to 
find a clear and accurate definition of the well-worn phrase Ulira Vires. Quot- 
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ing from the opinion of Depue, J., in Camden & A. R. Co. v. May’s Landing, etc. 
Co., 48 N. J. L. 530, 7 Atl. 523, he says of Ulira Vires: “In its legitimate 
use, the expression should be applied only to such acts as are beyond the powers 
of the corporation itself,” and not loosely applied, as many courts often do, to 
mere excessive use of authority by the members, directors, or officers, or to acts 
which do not conform to charter requirements (pp. 202-04). It is such pre- 
ciseness of thought and language that makes this work valuable to the student. 
DALE M. PARKER. 





INTERNATIONAL REALITIES. By Philip Marshall Brown. New York: Charles 
Scribner’s Sons. 1917. pp. xvi, 233. 


Says Professor Brown: “Since the Great War began I have been conscious 
with many others, of the urgent necessity of a thorough reconstruction of the 
law of nations in accordance with the big facts of international life. I have set 
myself the task of endeavoring to ascertain the fundamental values in inter- 
national relations.”” What these big facts, these fundamental values, are, we 
never learn. 

The function of international law, the author insists, is not to regulate 
war—such a conception is “essentially paradoxical and unsound.” He 
then proceeds to explain (p. 3) that wars must be waged “with due respect 
to the rights of humanity,” and that neutral interests must be protected. 
After spending several pages wondering whether international law is law, he 
finally decides that it is, apart from its status as municipal law, because the 
Supreme Court of the United States has said so (p. 20). This conception of the 
Supreme Court’s power is most interesting. There is one great principle, ruled 
our first Chief Justice in a case too famous to be unknown to Professor Brown, 
“that all the members of a civil community are bound to each other by compact. 
The compact between the community and its members is, that the commu- 
nity will protect its members . . .”! Here is Contrat Social pure and simple, 
and by the Chief Justice of the United States; yet Professor Brown, in his 
chapter entitled “Nationalism,” dismisses the Social Compact with a scant 
line, as the speculation of a theorist. Apparently he believes that a United 
States court can make one star to shine, but not another. The truth is, that 
no court of the United States has, or ever has had, jurisdiction to adjudicate 
any question of international law as such, much less to declare interna- 
tional law’s validity as law.? 

This chapter “ Nationalism” contains elaboration at length of such profound 
truths as that “geographical location frequently has much to do with the for- 
mation of States.’”’ So also, “the existence of a common enemy hasserved . . . 
to foster a national community of interest.” Professor Brown wholly fails to 
understand criticisms of nationalism; indeed, he makes no attempt to compre- 
hend, but unhesitatingly distorts and condemns. 

Arbitration Professor Brown would restrict to causes too trivial to quarrel 
over; every question of importance should be settled by diplomacy or by war. 
Arbitration, even by a super-national court, can settle nothing finally; while 
war, he says, can and does so settle. To Mr. Norman Angell is here (p. 75) 
attributed the curious statement that “there never was a good war or an 
honorable peace.”” Whenever Professor Brown desires to clinch his arguments 
against pacifism, he knocks down Mr. Angell for a “materialist,” and quotes 
a new form of this statement — always inclosed in quotation marks, which 
Professor Brown apparently intends as a warning of more than usual inaccuracy. 





1 Trial of Isaac Williams, 2 Cranch *83 @; WHARTON, STATE TRIALS OF THE 
UNITED STATES, 652, 653. 
2 Cf. 2 WESTLAKE, INTERNATIONAL Law, 2 ed., 317, 318. 
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Democracy should not supplant diplomacy, the author holds, since diplo- 
macy is far more competent. This superior competency is proved, first, by . 
the fact that America has in the past possessed some able diplomats. Professor 
Brown would no doubt be astonished at the idea that the more efficient its 
agents are, the more dangerous may diplomacy be as ‘a means of transacting 
international business. The second proof is, that American democracy, by 
showing restraint and by reposing confidence in the President in times of inter- 
national stress, has’ ‘confessed its own sense of incapacity to handle foreign 
affairs.” The third proof is that democracy’s feeling would run so high, at 
critical times, that unnecessary wars would be precipitated. 

Professor Brown opposes the establishment of a super-national court, as 
has been intimated. He likewise severely criticises the work of the newly formed 
American Institute of International Law, which has endeavored to formulate 
the rights of states, and, more recently, has produced the Code of Maritime 
Neutrality. Opposing as he does both the rational codification and the super- 
national interpretation of international law, it is natural that Professor Brown 
should likewise oppose any proposition (such as that of the League to Enforce 
Peace) to enforce it. His faith is placed in the trinity of war, diplomacy, and 
the somewhat vague ‘“‘complete, just understanding between the nations.” 

The book impels one to a belief in some relentless law of diminishing deserts, 
that operates upon the reputations of American writers upon international law. 
The present preponderance of shallow thinking concerning international rela- 
tions is the most dangerous phase of national unpreparedness. 

RAEBURN GREEN. 
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